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INTRODUCTION, - ==l oo e
1. ‘The c¢reaticn of the Working Group on Indigenous Populatlona was proposed by thu
Sub-Commission on Prevention of Ciscrimination and Protaction’ of Minorities in ita
.rosolutlon 2 (XXXIV) of B September 19%1, endorsecd by the Commission on Human Rights
in its PCoOlUthH 1902;19 of 10 March 1982 and authorizad by the Econemic and Social
Council in its re&olution 1982f34 of 7 May 1982, In thﬂt resoiution the Council
authorized the Sub Comnlsglon to; establish annually a Working Croup on Indigenous
Fopulatlons to medt for up to flve WOPKan days befors the annual 335510nu of the
Sub_Comm1551on in order to:

(a) Review devolopmenta pertaln;ng to the nromotlon and’ pPOtthlﬂn of numqh
rights and fundamental frendoms of ihdigenous populations, including ﬁnformatlon
requested by” “the oecrmtdry -General annual;y from Governments, speoia]iz¢d agenoles,
regional intergovernmental orvanlzations and non-governmental ‘opganhizations in
consultative status, particularly those of indigenous paoplbj, to analyse such

“matmrlals, @nd te sabn1t its conclusicns to the Sub- LOmmlasiOQ, bearing in m;nd th;
report of the opecial Rapporteur of the Sub-.Commission; -

(b) Giv“ vpocial attention to the svelution of standards concerning tha
rights of indige_noun poptiations, taking ‘acoount - of -both’the similaritivs and the
dlfferenoes in tho s;tuations and aspxratlons of indlgenouc populctlona throughout
the world. '

2., The outhing Chairman of tho Qub -Conmission at 1ts thlPty=¢1Xth session, - -
Mrs. Halima Embarek Warzazi in conSultation w;th ‘the gcographlcal groups, appointed
Mrs. ErioanIrene ﬂ. Daes, Mr. Enzo Gulstozzi, Yrs., Yijie Gu, Mr, Aidiid Abdillahi

‘ leahanaf And Mp. Ivan Tosevskl, to serve on the Vorking Group on Indlgenous L
=='}"Opu}.ations, during its third session 1n 1984 ' “

3. The Working Group held ‘meetings from 30 July to 2 Auguot and on 6 August’ 1984

Partlcipation in the spssion “:'j o ﬁkﬁmef§!L~f_fif:@5!¥:w”

4. The SeSSion was attendéd by Mr Mlguel plfonsd ‘Martinéz, “whe served ag
31ternate 65 Me. Guistoz?i Mks. Erioanlrene ﬁ. Daes, MPs.\Ylgie Gu and
Mp, Ivan Tosevskl. ’ L

5.7 “The follow1ng States Meﬂbers of the Unitod Nations were rrpresented by
observers: Austrqlia, Bollvla, Brazii Canada ‘Chind, Colombia, France, Greece,f
Guatemala, India, Mexico, Nicdragua, Netherlnnds New Zealdnd,  Norway, Panama,_‘j
Peru, Sweden, United States of America and Viet ham. The Holy See, a non-member
State Was alao represented by an observer.,

6. The following United Nations soecialized agenci\s and United Nations bodies.
were reprcsented during the session: Office of the United Nations High ‘Commissioner
for Refugees, International Labour Organisation.

~ . 4

7. The following United Nations regional . intorgovernnental organlzation was :
represented: " the League of “Arab States. o

8. The following National Liberation Movement was also repres nted'r_Egnwgfrioanist
Congress of Azanlia. ,-m~;f13;;¢““

9. . The follOWing non-governmehtdl organizatlons in consultqtlve st@tuq with _":
the Economic and Social Council were represented: ;
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{a) Indigenous Peoples' NGOs: ternational Indian Treaty Council, World
Council of Indigenous Peoples, Indian Council of South America (CIS4A), Indian Law
Resource” Centre, Four Directions Louncil Inult Circumpolar Conference and National
Indiqn Youth uOHHCll.

(b} Other NGOs: World Federation of United Nations Associations, Anti-Slavery
Society for the Protection of Human Rights, Defence for Children International
Movement, .International Fedsration for Human Rights, International Movement for
Fratérnal Union Among Races and Peoples, International Human Righits Internship
Program, International League for the Rights apd Liberation of Peoples, Romani Union,
Survival International, Baha’l International Community, International Commission
of Jurists, Internaulonal Fellowship of Reconciliation, Minority Rights Group,;
ProceduxaT Aspects of Tnternational lLaw Institute-International Human Rights Law
Group, War Resisters International, Commission of the Churches on International
affairs and’ Lrlendv WOrld Committee for Consultation,

10, The following indigenous peoples® organizations as well as other organizations
that furnished information to the Working Group with its consent, were also
repregented:

(a) Indigencus peoples® organizationa: Aliance de profesionales ind{genas
bilinglies, nsoclazcidn interstnics de desarrollo de la selva peruana (AIDESEP),
Assembly of First Nations, Confederacidn de Nacionalidades Indigenas de la Amazonia
Ecuatorians (CONFENIAE), Nationazl Aboriginal Confarence, National fAboriginal and
Islander Health Organization, Natioral fboriginal snd Islander Legal Service
Secretariat (NAILSS), Native Council of Canada, New South Wales iboriginal Land
Council (NSWLC), Secrztariat on National iboriginal and Islander Child Care,
Treaty, 6, 7, 8, Unien de Naciones Indigenas (UNI), Western Shoshone Nation,

Nordic Sami Council, Chakma Paopic From Chittagong Hill Tracts, Innu Kanantwapatshet,
Misatan, Tsistsistas {Southern Cheyenne) Nation, Hadenosaunce, Six Nation Iroquois
Confederacy, Hawaian Naetion and Pueble of 3Szanto Domingo.

(b) Other organizations and groups: Indigenous Populdtions'. Center:for
Documentation, Reseorch and Information (DOCIP)Y, Informationszentrale Fir
Nordamerikanische Indianer., International Scholars for Indigenous Americans (ISIA)
Svensk~Indiahnka Fordundat, Work Group Indigenous Peoples, American'lndiap Arts
Exchange "No Beads no Trinkets?, Asociacidn Indigenista del Paraguay, Assoclation
Diffusion {(INTI), Associatlon Sulsse de Solidarite zvee les Peuples_Indigenes,
Gesellschaft fiir badrohte vdlker, Indigenous World, Inteérnational Work Group for -
Indigenous Affairs, Frze Papuz Movement Associacidn Gremial de pequenos
agricultores y artesanos Ad Mapu, Cultural Survival and Comité Belge - Amerique
Indiennc.

In addition, secveral participants in the Special‘Course on Indigenou§ )
Peoplus - Humzn Rights Instltute, Strasbours, as well as scholars and individuals
attendad the nmeeting. o

Election of Officers

11, At its firat meeting, on 30 July 1934, the Working Croup unanimously elected
Mrs. Erieca-Iregne A. Dees as Chairman-Rapporteur.

Documentation

12. The documents submittaed to the Working Group are listed in annex II to the
present report, ' '
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I. GENMERAL DEBATE

13. Cpening the debate the Chairman-Rapporteur referred to the mandate of the
Working Group specified in Economic and Socilal Council resclution 1384/34 and
recalled that, since its first session in 1582, the Working Group had chosen an

open and flexible approach in order to obtain relevant information and the views
from the indigenous. populations and Governments in order to promote a constructive
dialogue among them for the benefit of the human rights and fundamental freedoms

of indigenous populations. That had made the procedure of the Working Group
somewhat different. from other bodies of the United Hations. Both observers from
Governments and from indigenous organizations had found that approach useful and the
Commission on Human Rights, in its resolution 1984/32, had noted with appr901atlon
the valuable co-operation with the Working Group of a considerable. number of'
Governments, specialized agencies, non-governmental crganizations and organizations
of the indigenous populations.

14. The Chairman-Rapporteur drew atiention to the agreement which had prevalled among
all participants at the twe previous sessions that the Working Group was not to be
used as a chamber of complaints or a tribunal, since it was outside the Working
Group's mandate to assess evidence. in connection with possible allegations.

15. A member of the Working Group urged participating organizations not only to
register their wishes and aspirations, but alsc to contribute to a deeper and more
eritical analysis of the issues invoived so as to assist the WOrklnﬂ Group in
adopting and belng able to.defend certain ideas.

16. Observers.from‘Governments expressed their agreement with the methods of work
adopted by the Working Group and agreed that it should not bes turned into a chamber
of complaints, since such a function would be outside the Working Group's mandate
and would duplicate other United Nations procedures. Observers from indigenous

and other organizations stressed the importance of the opportunity offered by the
Working Group for.a constructive dialogue to be established between Governments and
indigenous representatives. In the context of the fruitful co-operation between
the Working Group and indigenous organizations, the observer from the World Council
of Indigenous Peoples (WCIP), a non-governmental organization in consultative status
with the Economic and Social Couneil, invited the Working Group to-participate in
its fourth General ‘Assembly to be held in Panama in 3September 1984 w1th the
part1cxpatlon of lndlgenous delewations from 33 countries.

17. Regarding t19 work plan which tne workln Group had set for itself, the
observer from a Covernment expressed his agreement with the Plan of Action adopted
in 1984. Another observer suggested that, for the preparation of its next session,
the Working Group-should: .(a) request-an analytical summary of the proposals made
at its present session; (b) study the recommendations of the Study of

Mr. Martinez Cobo concerning land rights; ¥/ (e) request, ttirough the
Sub-Commission, comments, and additional proposals of Governments,’ specialized
agencies and non*go?ernmental organizations concerning land and also request the
issuing -of such comments and proposals in a summary document; ~ (d) request, through
the Sub-Commission;-that the Secretariat give high priority %o the preparation

of documents for future sessions of the Working Group.

18. The observer from another Government, noted that the third session of the
Working Group had been particularly rich in ideas and concrete suggestions from

&/ E/CN.4/8ub.2/1383/21/Add.4 and E/CN.4/Sub.2/1983/21/Add.8, paras 509-574.
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indigenous and other organizations and, with reference tc the Wcrkinvlﬁroup 8 future
work, he submiitec that at its next session the Working Group might wish to make
full use of the time allctted to it for a conatructive exchanve of views among its
menbers ccncern1ng those suggestlons.

19. Severai indigenous and otlier organizations, in a written text of proposals .
submitted to the Working Group (sSee annex III), suggested that pPlﬂCipleS Con“erﬂlng'
land rights developed during the third sessicn of ‘the' Working Group as well a&s all
relevant documents be éonsidered bB¥all participants’Before the next session af

the Working Group, 36 that more” frultiul and apecific discussions on land’ and other
natural wesourca& may be held at the" fourtb session of the Worklng Group.

20. In the ll”hf of the dlséussions neld and the over-all progress made durlng its
third:session, the iorking GrolUp adopted a Plan of Aetion from 1985 onwards (see
annex I1).

2l. At its 2nd meetingj on 30 July 1984, the Ministér for Aborlglnal Affairs of
Australia, Tbe Honcuﬂable Clyde” HoldmgY MP, addrpssed the Horking Group.v

II. REVIEW OF-DEWELGPMPNTS PERTAINING TO THE PROMOTION AWD PROTECTICN OF
HUMAN RIGHT‘ AND FUNDAMENTAL FREEDOMS OF INDIGENOUS PCPULATIONS

22. Item 4 was consldereu at bhe Grcup s 2nd, %rd, 4th, 8th and 8th meetings.

23. The I halrman Rayporteur, intreducing the item, pointed out that pursuant to
the mandate of the Working Group under ELOhor ¢ and Sccial Council resolutlon _
1982734, the ﬂéneral task of the Working Groun was to icentlfy pressitg’ 1ssues” '
important to the indigenous popiilatichis’ and to Governméents and to examine t?e_:
evolutien:of :policies, laws and practices in regard to those areas in ofder to be
enabled to submib-concrets ahd realistic conclusicns and recommendations to the'
Sub-Commission; - She recalled that the Working Group, dt its second session,
considered under itzm 4 certain areas like the right to 1ife, to physical inhtegrity
and to ssourity of the indisenous populations, the right to lang, the ﬁight'to
develop: their own oultural traditicrs, language, religious practlces ‘and wady of
iife ag well as the=right to adténowy or self-datermination and politieal
institutions and the enjoyment ¢f-econcmic and sccial-vights. She expressed the
view that the Woprking Group, #t its third session, might wish to continue '

consideration of these aspeects. However, it should cdricentrate, in partlcular on

the right to land and other natura)l resources and the definition of Jndlgnnous
popultations, as il!wag decided by the Group at its ﬁcond Session.

24. The cbservers from indigenous populations, in theif 1nterventlons, ‘placed
emphasis on -a nunber of lssues which are reflected belos ‘Concern regardwng several
of these issues was also shnazrped by some government observers present. ~Those
observers provided informpaticn about policies, institutions and leglolatlon planned
or adopted in thelr z2ountries with regdrd Lo indigenous populatians. Thay also’
described the dialogue currently taking nlace Letween théler Governments and
represeniatives of 1ndlcen ThE prw¢1atJon w which zimed ab improving raTAtlons w1th,
and guaranteeing betler protection of of indljencus ropulatlons.

2%, The statsment made oy observers of indigenous popuiations and by sovernment
observers, as all az by othsrs. are relfiected under the respeetive lssue areas
below. S T I TRT TR - o D

26, It was suressed that the review of aevelomments wouis provide the bacis for the..
elaboration of stendards, thus helping to improve the respect Por and obtaining

~

affective pecognitcion of, the pights ¢l indigenous pecnles.
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A. The wight Lo land and Lo natural rescurces

27. The idea was expressed by all the observers from indigenous populations who
attended the meeting, that the preservation of the 1ife and the culture of the
indigenous populsticns was indissolubly iinked to their lands and natural resources.
The dispossession of their territorial base, the displacement to, or resettlement
in, places with different environmental conditions, the deprivation of natural
resources as basic as water and natural food in the areas where they lived and the
loss of sacrad lands and sites brought with them z disruption in the life and social
and legal order of indigenous communities and plunged them into suffering, hunger,
disease, death and moral despair. The restoration of at least some of their land
base to indigenous communities was considered not only to represent a necessary
compensation for years of cppression, but also as the only basis for ensuring the
future of the indigenocus populations.

28. The representative of the ILO, referring to the paper on land rights of )
indigenous populations submitted by the ILO, stressed the importance of ensuring that
safeguards for land rights extended also to rights to the subsoil and other natural
resources and to provide for wide consultation of the populations concerned in
cannection with such rights.

29. Several non-governmentzl organizations and indigenous organizations observers

made statements referring to gross violations of their right to land. Emphasis was
put on deprivation of their land, which led in certain cases to forced integration,
dependency and poverty. This had happened, for example, to indians and aboriginals
in several countries of the world. Extinguishment of aboriginal rights was alleged
in return for settlement of land claims.

30, Other NGO observers drew attention to the situation of indigenous peoples and
tribes in several countries. '

31. Mention was made by NGOs and indigenous organizations of several projects such
as hydro-slectric power projects included in agricultural development projects and

of enforced division of indigenous lands. It was alleged that many of those projects,
plans and actions were implemented without consultation with or the consent of the
indigenous populations concerned. Those projects, it was pointed out, vioiated the
right of the indigenous populations to their land and natural resources and to live
according to their own culcurai and religious patterns within their own territory.

32. Some observers mads particular mention ef the negative impact of the
transnational ccrporations as well as internationazl and national agencies that
provided funds or expertise for development projeces.

33, It was stated that, in some cases, resistance from indigenous populations to
accept intrusion, displacement, destruction of sacred places, deprivation of land
and natural resources and changes in environmental conditions had resulted in
persecution by public officials and armed forces against the communities and their
ieaders.

34. Several observers stressed that the incigenous populations should participate
in all decision -making processes regarding development projects to be carried out
in their own territories, or in lands where they lived or in any projects that
would have an impact cn their lives. The negd for consultatlion and gonsent was
particularly stressed.
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35. Several indigencus organizations stated that treaties concludéd in the past
batween indigenous populaticns and Governments had not heen respected and that in

law suits filed by the indigenous populations, the judiciary only applied legislation
and patterns imposed by the national soolct}, InQ1genons claime te -the land and
natural resources assurrd te them by those treaties. were allegediy . not respected.

In cases where such incidents cccurred, Lhe 1ndLg nous populations were . often
powerless to prﬁvnnt encroachmant on or exproprlatlon of , their lands bacause -the

law did not recognize their specific rights to land. This was comnoundﬂd oy an
acsence of legal renedies for violations of indigerious land rights. oma-of the '
speakers suggested thal the Working droup should 1nuiudu ‘n its agcnﬁa tne qugutzon N
of the res peet for treaties concluded between . the. d*fferent CthFOleﬁ-Cf indikgenous .
peoples and tne respective Governments. An 1nd1gunoas organ17atlon, in a written
recommendatinn to the Working Group. suggested that the Working uFOUpAadV‘Sd the
Sub-Comnission to study carefully Indian Treaties, the lack of observance of the
treaties and its influcnce on the human rights, alL uation of. Indian Peoples. in

certain Pountrluk and to “3port to thh_”ﬂnﬂ1ss Lon on ’uﬁﬁa n=gnts at lt .

fort; ’thlrﬁ session. It was also s Pgwoted tnat this guegkion shuulu fowm the
subject of af50901a1 °tucy that, took aue 3nbourt of the viewpoinkts of the

Governments anc the indigenous populsticns that ars signatorizs to the treatges or
agreements. 3Sincea several of the areas of concers identillea by the woiwﬁﬂg Zroup

as purtinent in gpnncgtion with 1fs gancane bag been vie subject of provisions or
clauses in thos ¢ treatics, that would orovide the 1rd1g:nous nopulaf_o1u w;tq A
prot“Cthﬂ th{ rﬁ not have at the nqt*ogal le v l

3. In this connqction one NGO observer q;?uud.thau £l treat?.signl‘ b? her people

and the Government was in the past a tres 'y of peace and Triendship &id.not, by

any means. cade to the Government the land-ownarship of her people. ne mentioned

that despite 2 decision by the Court recogalzing thelr title to. their lands, her
people were foreed into denendency and poverty, Living on small resery 1t10ﬂ and

were Deing threatened with axtinetion,

37. " Several KGOs observers pointed to the fact that indlgenous peoples had a unlque
and spiritual relationship to their”land'wh*bh Na s dlfb bﬁu';lomithﬁ Wﬂste"r,
Zuropzan concept of land ownership. ~Indigenous’ pe oplua held sheir land nollectlvsl
net as individuals, Lani was an inciusis cart of the ilfc culture pcrbonallty? o
religion, and soversignty, autonomy and sell: dbtﬂmﬁi nvzun of indig enouo pgopies.'. N
One H0O sbserver recall ed that the Working Group ‘on Lndxghnuuu'Pupulatlons recognxzad'
as did the World Conference to Combat Raciam and Racial Zisceimindtion of 1978, ‘the
speeial relaticnship of indigenous peoples to thelr lznd apd stresses that thelr land,
iand rights and natural rescurces should not he taken away Irou them*. He stated
that, disdovnrg_'gun uest, and unilatdral legislation w=.§ not. 1ngmt1mafe vases for
States to cleim or petain fhe territories or naturnl ~asourcas of Inuigerous peoples.
In ne eircumstancszs should indigenous peoples or grouds be sudjeciqd Lo adverse
discrimiration with reépnct te their 1Thtf or ool > to lant, “"0hew¢v or natural

e prineiples, togethe with the prooccsals and rccomrrnduL1ons of the
set on land rights znd ochor rolovant docuaents, shotld be
Aext sesalon of the Working Hroup by all participants,

;

resSourass.
Fartines O
considered
particularly

autonomy and

the soverdignty
Ltlfvinﬁ criteria to
Yoping specinl dcasures
5 separdte deveiopment or

38, A Covernument observer stated that the dobato
self-determination rrised cortroversial i
and naticnal intesrity of inited i
distinguish tho rights of ingiger
to remedy thelr disadvantage:l position,
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Beouniiony should e Avoldald. re informed the horking Group that an aboriginal
stzering coumitice was {ormed in sz ﬁount“v to wrovide advice to the Government

o1 the : ] i vignts laglsliation.

Howeva=-, 10 was the grantin@ of la ghts, nor the
recognlolon o SOTURALLGn Aand owneeshap of Lhe land in any way pat
natiovnal soversimnty in

“ﬂu“ poliev of nis country

5%.  One Govcrﬂnenb Shseprver referred to the ingl
which had ; Ward itive resulits thanks Bo the eriticiss and proposals
submith oy bhe indigenous ol ganizations t%amso*«cu¢ H' country recognized that
there existed glements Jor the survieal of indigenous othnic groups:
the land. the cullural and educational policy and the pelitical
articipation i armination of Lndigenouws peoplug.  The indigevnous policy
of hisg 2o untﬁv “ad met with variable resclts in conneciion with zach ol the three

eliments., e viaw tnat land was th: Mundamentzl clement in tha
definition of human rights »f indigencus peoples. e said that for indigenous

peoples land was not simply a menns of production or An exchange value, bubt it was a
territory. =n ideniity, a part of the socizl organi ton 1ltssif. Tt was impregnated
with emotional cultu"alg sonial, phlicsophicsl and ruligious valuss.

40, Anotier Government observer stated that in the review of dovelopments
pertaining to the promobicn and jrotection of human rights and fundamental freedoms
of indigenous populations, one shovid talke into nccount the real 1life experience of
the indiwenous populations, in particular the dispouzession of Land, the destruction
of culture; and in some c£asss the prevention of theaeir own developnent.

41 . e ewmphasized the deud to establish rorss of ceparate rights for indigenous
populations whiie at 311 times the universality of human rights zhould be recognized.
In tha elaboration cf separate »ights, land rignhts should he the essential element.
He suggested that a deocument should be transmitiad by the Sucretariat to Govermments,
snecialized agencles and non-governmental organizations concerned containing,

inter aiis, an analytical summary of the preposals in land rignts made at the

resent sess.on and ths recommendations made in the chapter on land in

Mr. Martfnez Cobo's study. Comments received from Governmenis and organizaticns
regarding this document shovid bs submittad by the Uecreoaryvubnural to the
Working Group, at its fourth session. '

42, Unz NGO opserver stated that in his view., denizl of basic human right to lands
and naturz. resourcaes was increasingly tha cause for tha eruption of political and
violent confrontations between indigenous peoples and Statss. He urged the

Working Group to recognize thav indigenous peoples were hunan baings who had the
Jrigina] and inherent right to enjoy for thelr cown benefit lands and natural resources
without sxternal interference and thal they could not be denied the right to use and
dispos: “f their own naturuL wealth.

A3, Another FGO observer s2id that Two tasks were given to the Working Group: to
define indigenous populations znd to investiszate the land rights of indigenous
populations. The Working Grovp should concentrate on examining substantive rights
including land rights.

A4, One NGO observer made 2 statement about the various treatics signed between the
Indians and . the Sovernment of his councey and suggestaed that the following principles
be included in zny instrument about the rights of indigencus populations:

recegrition of indigenous lard tenure systems znd land uses:  particination and
sharing »f benefits in tha developbament of nabural quQUTQ”“_ compensation for unjust
taking «f land; peroteetiol o sacred land and recopnition of treazties and other
agreemants with Ligencues vopulabions.

13

Y
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45. Another NGO observer referred to the interrelationship which existed between
the enjoyment of the right to land and the right of self-detarmination or
self-government, the denial of full civil rights and accass to legal processes and
the extreme poverty and inducad dependence.

46. In this regard it was underlined by some non-governmental observers that
guaranteeing the right to land for indigenous populations was indispensable for
their very existence as such. Some pointed out that the scope of land rights should
be determined by the indigenous populations themselves.

47. One NGO observer submitted a written proposal to the Working Group suggesting
that the discussion of the right to land and other natural resources should include
the following topics: discriminatory denial of legal protection for land owned by
indigenous peoplzs; abrogation or assumpticn of land-title by national Governments
without a legal basis; failure by most Governments to give full legal effect and
recognition to the land-ownership or title of indigenous peoples; imposition of
involuntary trusteeship - holding indigenous land in trust by national Governments -
and abuse of trust; denial of indigenous control over land gand resources; land
reform programmes which ignore or destroy indigenous land ownership; denial of fair,
legal means for claiming or rccovering lands owned by or illegally taken from
indigenous people; fraudulent and unfair claim processes which result in the loas

of indigencus rights; national colonizaticn-setilements programnes which scttle others
in indigenocus peoples’ lands; allotment programnes which divide up communally held
indigenous lande into individuals lots: taking of indigenous lands which have been
guaranteed by legally binding treaties; the activity of transnational corporations;
and environmental protection.

48. It was proposad by several representatives of indigencus organizaticns that the
Working Crous should take the followlng action: condemn the notion that indigenous
or "tribal® peowles are culturally infericr and therefore free prey for neighbouring
States’ expansion and development; adopt in principle paragraphs 509-574 of the
Final Report of Mr. Martinez Cobo, relating to measures for the racogrnition and
protection of indigenous land rights: raecognize the special relation of indigenous
populaticns to land and emphasize in particular the fact that indigenous peoples
have land-tenure systems of their own, which States should respect and protect;

and urge the adoption by States of the principles of abstention from development
programmes that displace indigenous populztions. It was also suggested that
effactive mechanisms of redpess be established and that such procedures be

excluded from the normal statutory limitations.

49. One NGO observer was of the view that the dgistinction between land, people and
culturs was incomplete and a misleading abstraction. Indigencus aocleties unlike
thése sccietics with systems predisposed to operate in pateriallst and linear
historical premises, did not conceiva of inatitutionalized iand as a commedity.
According to him, tne use of the armed {orce and exploitive technology were
inconsistent with the traditional relationship. He suggested that whare land cannot
be returnad, compensation should be made for the damage to land, the destruction

of natural flora and fauna.

0. Another NGO obaerver submittad on behalf of a number of aboriginal organizations
(a) that the doctrine of terra nullius be decliared o crime ugainst humanity, and

(b) that a procedure be developed whereby the legal impliecstione of the aprlication
of doctrines such as terra nullius could be referred to the Iinternational Court

of Just;‘.ce°
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51. Severszl cbservers from Governments stated that significant developments had
teken place recently. They atated that land rights had been granted to the
indigenous pepulations in some parte of the territory of their countries, thus
removing or alleviating injustices suffered by them In the past. For example, one
Government observer indicated that in his country the nprotection of aboriginal and
treaty rignts wos recently includad in the national constitution. As part of these
constitutional amendmentsg, a political procesa was estahlisned at the highest level
to deiine the specific content of these rights: this process involved Governments
as well as leaders of the aboriginal populstions. In that same country, a major
land claim settlement was successfully nsgotiated during the past year. Legislative
proposals to establish self-government for indigenous groups and to remove sexual
diserimination in the identification of Indians were introduced in the national
legisiature.

52. Some Covernment observers provided information on the different existing
programmes for the economic and social development of the indigenous populations.

For example, it was repeorted that in one couniry, programmes to the amount of

$3 billion per annum were currently being implemented in the fields of education
skills, training, econcmic development, social services, health care, housing, and
community infrastructure. This was in addition te programmes of a general application
to -which all eitizens of that couniry, ineluding indigenous persons, had access.

53. One Government observer stated that her country, as well as many others, had
promulzated legislation aimed at protecting the tribal populations from the transfer
of tribal land: to non=tribal interests and also at restoring to those populations
the lands illegally asquired from them. o

B. The right to life, to phyaical integrity and to security of the indigenous
populations

54. Speakers from several non-governmental and indigenous organizations stated that-
the right to 1ife, a basic human right recognized in several international
instruments was repeatedly, and sometimes systematically, violated in the case of
indigenous populations.

55. Allegations of genocide and ethnocide were made by these representatives. A
few of them emphasized in particular the situation of the indigenous populationsa in
some countries. It was stated that torture, murder, disappearances, massacres of
entire indigenous communities, the burning of their houses and crops and persecution
wvere carvied out by official armed groups. This-massive violation of the rights of
the indigenocus populations was alleged to constitute genocide, Ethnocide was also
involved because part of the actions taken against the indigenous populations aimed
at the annihilation of the indigenous culture and social organization. It was
stated that the main problem was life and land.

56. It was further-alleged that members of tribal hill groups were being killed
and arbitrarily executed. Arson and deprivation of the traditional sources of
survival were also claimed to be a direct cause of death.

57. Some observers from indigenous organizaticns said that in some countries the
right to life of indigenous peoples was affected by the conditions under which they
were forced to live. Those conditions were a source of physical and mental harm to
the individuals of the.indigenous groups and included imposed birth control measures,
thus threatening the destruction of those communities as a whole. The lack of water
and natural food and the changes in environmental conditions were also the cause of
hunger, malnutrition diseases and death.
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8. Some observers from indigenous and non-governmental organizations alleged that
community and religions leaders, as well as ordinary members of indigenous groups
had bean arbitrérlly arrested and detained tortured or murdered by the regular
armed forces and/or paramllltary groups as part of ‘the phenomenon of retaliation for
having protested agalnst the qerious situations affectlng ‘them.

59 ome NGO ooservers referring to the situation in their countries urged the
WOrking Group to irform the Sub-Commission-of the serious acts of gross human rights
v1olations whlch allegedly gxisted uhbre. .

60._ Many lndlgencus o} gﬂnizat¢ons stressed that the Wbrklng Group. sbould take note
of the ¢ontinuing geniocide of indigenous populations reported to oceur in a number
of countrles -in fhe world and reaffipm the right to ifeé and’ physical integrlty of
indigenous populatxonsﬁ .

61. An observer from an indigenous organization drew the attention of the
WQrking Group to the high danger for indigetious populations of nuclear and other
military testing on Jndlgenous ‘lands. The same observer presented an- international
petition to the Wbrkiﬂ uPUUp on this matter.

ﬁ62 L An NGO observer suggested that the VWorking Group should recommend that
'Unlted Natlons Truqteeahlp should be extended to cover 1nd1genous enclaves, and thus
accountability to the international community should be establlshed. '

6%, Some government observers stated that dlscrimlnatlon against indigenous'f
populatlons did not ex1s? in their countries. Soms of them alsc stated that national
legislation assured the equal enjoyment of civil and political rights to the entire
population of the country and outlawed any kind of discrimination. Another
government cbserver added that all democratic means to reach the objectives of the
indigenous organizations weére- available to them, as wéll as to any other groups of
the national community. PYolicies, legislation and institutions ex1sting in their
countries protected and promoted. the right to life, to physical integrity and to
security of the ihdigenous populqtlons as well ag their naLural reascurces  and their :
right to health.

64, The cobserver from a Government was of the view that indigenous'popﬁlations;i'
being an integral part of national communities, gould enjoy the full civil and
politlcal rights of their fellow cJtlzens, in addition to their own rlghts._

65. Another government observer mentioned that in addltlon to working towards
legislation for land rights, his Government . legislated in June of the current year
for the preservation and protection of significant aboriginal sites and objects in
an effort to promote and protect dborlglnal cultural 1dentity. .

66. Another governmﬁﬂt observer referred to recent 1eglslat10n being considered

in his country on indigenous affairs which included a section of land ownership

whose two. objectives wers bto preserve indigenous identity in ownership and to express
rhe unanimous desive of the indigenous people to use their aasets more effectively.

C. The right to autonomy or self-determination and political lnstltutlons and
._representAuloﬂ of 1na1genous populations

67. bdany representativas of indigenous populations utated that they had traditional
.and- legitimate Governmants, a language, a culture, a higtory and racial and

' religious tles ‘ar commen economlc base and’ territorLbs which entitled them to
recognition as pecnla
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68. Indigenous populations® concern with autonomy, internal selfe-government and
self-determination was raised. There wasg, however, no indication of the legal
meanings given to these terms by the different speakers. Some observers from
indigencus organizations stated that the indigenous populations should be given the
right freely to decide the degree of self-government they wished to have in their
territories, but that Governments often refused to recognize their right to autonomy
or self-determination and, at the same time, applied policies and laws aimed at
weakening the indigenous populations as distinct political, racial and national
groups. Some of them stated that the lack of ‘self-determination was the cause of a
tragic gap between the economic, social and cultural situation of the other sectors
of the population and that of the indigenous populations who lived within the
territory of those countries.

69, Observers from indigenous organizations indicated that the laws governing the
political relations between indigenous populations and national Governments did not
contain appropriate norms that would assure protection for the specific rights of
the 1ndlgenous populatlons. Furthermore, in some countries, the exercise of
Government powers had no specific restrictions in natlonal leglslatlon to prevent
violations of those rights. E

70. Another NGO observer stated that in a psrticular country the Indian
nationalities had been reduced to the position of being an internal colony and that
the indigenous peoples® rights to self-determination, self-government and sovereignty
should be respected and that unllateral constitutional renovation and legislation

was not an acceptable substitute for the achlevement of self-determination by
negotlatlon and agreement.

71. Several Government ‘observers stated that an ongoing dialogue had been opened
between their Governments and indigenous groups, based on the recognition by
Governments of the rights of thtse groups.

72. As reported by Government ohservers, policies oriented to an increasing self-
determination of the indigenous populations included the enactment of new
legislation and the establishment of institutions with the participation of the
representatives of indigenous populations, who played a consultative, advisory or
policy-making rele. In some cases this included the assumption by the indigenous
communities of resporisibility for self-government and self-management of certain
affairs. :

73._'In‘this connection many speakers suggested that the Working Group should
censider indigenous populations as peoples foonaiating of self-governing entities,
having the right to control their land and natural resources™. - Reference was made
to the wording "Indigenous peoples" contained in the resclution of the 1978 World
Conference to Combat Racism and Racial Discrimination. It was said that the effect
of the substitution would be to reserve to all indigenous peoples and nations the
right ultlmately to exercise self-determination over thelr politieal, economlcal,,
social and cultural 1nstitut10ns. ‘ : :

74. One Government observer expressed the view that “selfndeterminatlon" in an
external sovereignty sense did not apply in international law to enclave populations
within non-colonial States. Practical forms of self-government within the framework
of the State were, however, poasible and necessary.
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D. Other Rights

75. Several speakers from indigenous and,nonfgovernmehtal”obganizations;also referred
to the historical background of the present socio-economic- situation of the indigenous

popqlationS'in their countries. Some of them described the life, customs, values and
social organization of the .indigenous populations before. the-arrival of outsiders or -
invaders as far‘more,condqéive tomharmony, the welfare of human-beings and greater.
prespect for the natursl environment.. They said that with the arrival of outsiders,
indigenous populations had been massively killed and the survivors deprived not only
of their lands and natural resources, but also of the right to organize their lives
in accordance with their own cultural patterns and freely to practice their
traditions and religions. R

76. It was also said by some of these observers that in some countries a policy gf
forceful assimilation of ihdigengus'populations was carried»qut.initially_by'theaé
coicnialistlﬁoyernments and subsequently by national Governments. Such policies of
assimilation of the indigenous populations to the cultural patterns of other sectors
now prevailihg in those States was designed to destroy indigenous. cultures and to
subjugate persons to the poinf that they were only it to serve as unskilled_ labourers
and servants. The indigencus populations were denied the enjoyment of most ‘
fundamental rights and reduced to second-class citizens. :

77. -The :indigenous observers further alleged that many indigenous populations still
vontinued %o he subjected to the systematic destruction of their cultures and
distinct identity. This was particularly serious. in some countries where indigenous.
populations constituted a large majorivy of the population. )

78, 7Tt was said that even in countries where some improvement in the situation had .
recently taken place, indigenous populations continued to suffer violations of their
rights So preserve their own culture and way of life.

79. The observén from an indigenous organization stressed how important it was for
indigenous réprésentatives to be able to speak in thelr own languages to the '
HWorking Group and sxpressed the wish tha* some arrangements might be made in that
respect .-

80. Allegations were also made about the destruction of reiigious sites and its
efféct on the traditienal religious practices of indigenous populations through the
exploitation of natural resources or the establishment of touristic and recreation
areas within indigenous land under the pretext that such measures would be unavoidable
for reasons of‘Staté interest. In.this context one indigenous organization demanded
that in accordance with internationally provided standards domestic laws should be
adopted to protect'the religious traditions of indigenous peoples.

Bi. The gquestion of the enjoyment of economic and social rights was repeatedly
brought up in statements by representatives of indigenousuand.non-governmental
organizations who alleged that The gap between the socio~aconomic situation of
indigencus and non~indigencus populations remained a tragic chasm.

82. Several indigéncua observers stated that the serious situation of their
communities was closely linked with the lack of land, the dispossession of their:
lands and naturai resources and someiimes the division of their lands.
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8%. The situation of the indigenous populationa regarding their health and sanitary
conditions was zlso highlighted by sSeveral speakers. Doctors and health services

in some areas of the world were insufficient and sometimes did not exist at all.
Infectious and other diseases were in such cases a common occurrence, particularly
among children due to poor water supplies, lack of sanitary facilities and
malnutrition, and infant death rates were much higher than those existing among non-
indigenous populations. . :

84. Those cobservers alsc said that illiteracy rateé were alarmingly high in certain
countries.

.85, In that regard, some Government observers acknowledged that despite considerable
efforts to improve the living conditions of indigenous populations, many problems
remained; as a result, a number of observers indicated that their Governments: were
increasing their efforts to adopt plans for the development of the indigenous _
communities and territories, to improve the situation and to assure the indigenous
populations the enjoyment of their economic and social rights.

86, Some Government observers pointed out that indigenous aspirations and needs, and
ways to meet them differed from one community to the other and that it was necessary
for them to be in keeping with the poasibilities available in each case. Several
observers stated that the development of the indigenous populations was a matter of
high priority for their countries. One of them indicated that officials were
appointed in indigenous territories to ensure the implementation of the projects and
development programmes outlined by the Government, sometimes with the co-operation

of voluntary organizations financially assisted by the Government, and that sizable
allocations had been earmarked for tribal areas.

87. 1In connection with this matter, a number of projects were mentioned by
Government observers. Those projects concerned areas such as medical and legal
services, housing, education, agricultural and technological development,
communications, etc. In general, the speakers asserted that the policies of their
Governments in these fields were gulded by principles such as self-government or
self-management as well as by the international instruments which eatablished
universally recognized standards.
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111, EVOLUTION OF STANDARDS CONCERNING THE RIGHTS OF INDIGENOUS POPULATIONS
A, General - L .

88, The Chairman-Rapporteur, introducing the toplc, recailed that during the = ‘
second session of ‘the Working Group there was general agrecment that standards
concerning the rights of indigenocus populations chould be considered as an
evolutionary and not a static concept. Therefore, in elaborating recommendations
in this dymamic context, the Working Group should take intc account the dialogue
and experiences taking place in geveral Stated arcund theé world. . -

89, 0Observers from Governmments and indigenous orgsnizations welcomed the fact that
standards were viewed by the Working Group as an evolutionary concept -developed on .
the basis of the diverse realities of ‘Indigenous popwlations around the world. It
wag pointed out by the obgerver from'a ‘Government that only by listening to
indigenous people could Member States as well set appropriate standards and. .
incorporaté them irn domestic law., -Many speakers stressed-that; although exzstlng. j
international instruments applied to indigenous populations, new siandards had fo ...
ve developed to resoond to the pe articular and pressing needs of indigenous -
populatlcns, s i ‘ : aotisl
90, Many obcerverp from indigencus and other organizations stressed the thal
importance which the application of treaties concluded between-their representatlves
and the atthoriities of other nationms or nation-States had for indigenous peoples,

In' a written recommendation. submitted to the Working Group by an indigenous @
organizition it was stated that-all treaties and other agresuments ought to-be |
recognized ahd applied according to international law; and that treaties ought %o .
be construed as they were understood qy the indigenous rcpresentatlves who .
participated in their negotiation. The same organization recommended the adoption
of a resolution by the Working Greup accoxding to which the Working Group. would
suggest to the Sub-Commission to study the lack of observance of treatiss by certazn
nationrs tates and its effect on the humen rlghts of lndlgenous populatlons.

91, The cpntrality of the rlght to llfP evern durlng the stanaara—settln@ ac+1v1t eg
of the Working Group was siressed by the observers from many 1nd1genouﬁ and. other;}?
non~governmental organizations, According to those observers,. due to the lmmlqent
rigk of extinction that indigenous populations faced in some parts of the worlu,

the Working Group might wisk to make recommendations +o the Sub~lommission at an
early stage, taking note of *he continuing genocide of indigenous populations in the
world and reaffirming their rzight to life and physical integrity.

92, The observers from several indigenous organizatlons pointed out that in
developing standards the Working Group should take into account the fundamental
difference among the world-vicws of indigenous populations and thoze of Western or
industrialized societies This difference explzined, for example, the unigue
reiationship of indigenous pootlations with their land - a tic which was glien to
non-indigenous societies)

and non-governmental ovganizetiors stressed

ez Cobs — aspecially of his conclusions

ting activity of fhe Working Group. It
ing Group might wish to consider
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t possible pablicity and distribution

93, Several cbservers from Gorernments
the impertance of the report of Mr. Martin
and recommendations -~ for the shtandard-se
was suggested by some speakers “hat the V
recommending to the Sub—Commigsicn the widz
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G4, : . ~aferred to the recent, superviscry activites of that
organisation, espeelaliy s Committes of Bxperts, with regard to ILO's
Indigencus and Tribal ona Convention of 1987 (¥a, 107). Regarding the
current standard-settin ities of the ILO, he veferred to the opinion expressed
by a numoei of non-governmente anizsbions of indigenous populations and othexs
as to Hhe need for revision of -ILO Convention Mo, 107 to adapt it fo prescnt day
realities, Tn that commection, he informed the Vorking Group of IL0's project to
convene & Coumittee of Experts In 1586

: ‘ Lo make recormendations on the desirabiliity,
extent and nature of revision of thisz Convention, with o view to including the
questicon in the agenda of the LLO Conference for 1988, I that conneetion, 110
was examining how to give reprégentatives of indigencus pepulations and cther
non-governmental orgenizations an active role in the deliberations,

(

B, Kind of instruments to encompass standards

95, Several representatives of indigenous organizations stressed the imporfance'of
“he deoision on thé kind of inetrwsent to be elaborated, as the vexy lormulation of
the stendards would depend on whethex that instrument would be a declaratlon of
rights ¢r principles or a draft convention, the binding force of these instruments
‘being of a different degree for States. Those representatives, therelore, strongly
recommendéd to the Working Croup to decide at its third sgssicn on the kind of
instrument reguired tc encompass standards on indigenous populations.

96, Stressing the timeliness of a new internmetional ingtrument Ior the protection
and promotion of the rights of indigenous populations everywhere, obsenvers from
some governments and non-governmental crganizotions stated that they supported in

S

principle the sventual dévelopment of a conveniion,

97, Sevsral observers from non-governmental organizations stressed that existing
international instruments should be closely implemented and all existing procedurcs
within the United Nations shouXd be used regarding indigencus populations. “In this
connection, reference Wwas made to the applicability of the Optional Protoccl 1o the
Tpternational Covenant on Civil and Political Eights regarding collective rights of
indigenous peoples and 1t was suggested that the Working Group express ite views on
the admissibility of commmications involving those rights — a gquestion which wag’
5311l pending within the Huwan Rights Committee. - E R

98, In the light of the debate hell on this issue geveral organizations of
indigenous populations and otier organizetions, in a consensus text reflecting tne
consensus anong them (B/CN.4/Sub,.2/hC.4/1984/WP.1, (see also annex III)) stated that
the Working Group should strive at this stage, "to draft a Declaration of Indigenous
Rights which- shiould be comsidered for adeption by the appropriate bodies of the
United Nabions, and may subsequently form the basis for a muitilateral treaty or
covenant". - In the same consensus text submitted to the Working Group those
organizations suggested, as a method of proceeding to the drafting of such a
Declaration, that the Werking Group woddress each of the subjects in the previously-
adopted Plan of Action, and begin to develop the elements of a declaration as these
isgues are discusged, In developing:the elements of the derlaration; the -
Working Grotlp should snalysé and distilthe very worthwhile propbsals and o
recommendations in the report of Mr. Martinez Cobo relevant to the subjects in the
Plan of Action.” The Working Group should also comgider the cther decuments
srbmitted to it, including in particular the 1977 Teclaration of Principles for the
Defence of the Indigenous Natione and Peoples of the Western Hemisphere, the

1982 -Principles for Guiding the Deliberations of the Working Croup on Indigenous
Populations, and the other documen®s identified in chapter IV of the revort of

My, Martinez Cobo. '
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C. The gquestion of a definition of indigenous populaticns

99. The Chairman-Rapporteur, introducing the topic, underlined the difficulty of
the task of defining indigenous populations, particularly because of the need to
collect further information about the definition used in different States, boih by
governments and by indigencus vopulations themselves., The purposes for which
definitions were used alsc had to be clarified, .

100. There'was‘general:agreemenﬁ amdng{speakers that any definition which might be
eventually adopted should be flexible and allow for the different realities of '
indigenous populaticns around the world to be reflected.

101. Referring to law and practice in their countries, several observers from
governments described their national experience regarding the definition of
indigenous populations. Some of those speakers wiated that the element of self~
definition was already used in their countries. One speaker referred to the
process of registration by which Indian status was reccgnized for persons. who were
defined as such and by which eligibility was decided for many federal programmes
available to Tndians, The same speaker also sald that sfatutory definition did

not exist for two aboriginal groups in his country, due to their isolation in hardly
accessible areas or their dispersion within the country; the element of self-
identification had always been adopted for ome of those groups.

102, The observers from all indigencus organizations who addressed the issue of
definition stressed that i% was wp to indigenous peoples to define themselves.
Observers from Governments agreed that the definition which might eventually be
adopted would inclixde the subjective clements of self-definition and group
acceptance. Some pointed out that certain objective elements, such as common
ancestry and language should also be taken into acccunt; it was important to find
the limits or the balance betwesn subjective and cbjective elements, One. such
speaker said that even in the same country there might be a need for different
definition, depending on the area of consideration, i.e, whether land rights,
cultural rights etec., were at stake. : o

10%. In that comnection, the represeniative of a specialized agency and some.
government observers stressed that govermments should be involved in process of
negotiation in order to arrive at mutually acceptable definitions of indigenous
poputations for certain specific purposes.

104. Cbservers from governments and non-govermmenial orgenizations pointed out that
a clear distinction should be made between "indigenous populations" and "minorities”.
The observer from a governnent repeated her goverrment's position presented to the
Working Group during its second session that tribal populations should by no means
be classified as indigenous populations; if tribals zpd seni-teibals were inctuded
in the definition, the Working CGroup would losec its principal focus and spread its
concern over Asian and African nations as well.

105, Many indigencus crganizations stressed that the term "indigenous populations”
should be changed into "indigenous peoples’ which in their opinion accurately
reflected their reality. The right to seli-determination, they pointed out, was
tied to indigenous peoples. 1% was also suggested in a written proposal that the
$itle of the Working Group be modified accerdingly (E/CN.4/Sub.2/AC.4/1984/8G0/2).

106, Pointing to the difficulty that definition presented for the Working Group,
one of the Group's members said that the term "indigenous peoples" might create
problems in international law. The Charter of the United Nations recognized only
"peoples", If the term "indigenous peoples” were to be introduced, this would
imply the indirect recognition of two kinds of peoples,
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109, The observer from an indigenous organization expressed the opinicn that the
working definition used in the report of Mr. Martinez Cobo wes acceptable only in
ites first vparst, while the sacond part was deficient in the regpect that it did not
allow indigenous pecples themselves adequats control in determining membership in
" their nations, Additionally, tne gecond half of the definition wnjustly placed
the burden on. indigenous peoples to prove theld simecy, rather than on the
dominant or invading culture to disprove it. The definition also neglected 10
consider fully ihe impact of the results of =olonization and domination of foreign
cultures on indigenous people, The same obscrver submitted the folleowing
definition of indigenous yopulations (B/CH.4/Sub.2/AC,4/1984/TG0/2):

11, Indigencus Peoples are composed of the existing descendants of the
pecples who inhabited the present terzitoxy of a country wholly or
partially at the time when persons of a different culturc or ethnic
origin arrived there from other parts of the world, overcame them and,

%/ EJCNA/Sub.2/1983/21/4d4,8, para, 379



E/CN.4/Sub.2/1984/20
page 20

by conquest, settlement or other means, reduced them to a non-dominant
or colonial condition. (See Study of the Problem of Dlscrlmlnatlon
Against Indigenous Populations by Mr, Martinez Cobo.)

2. Indigenous people include, but are not necessarily iimited o, those
peoples, which have been identified as indigenous, for example, the
Indiang, Inuits, Eskimos, Metis, and Aleuits of the Americes and
Greenland; the Maoris and Aboriginals of the Facificy +the Sami of
Scandinavia; and such other groups as may from time to time be identified.
(Bee recommendation of the World Council of Indigenous Peoples to the
first session of the United Nations Working Group on Indigenous People.)

5« This definition shall in no way limit the authority of Indigenous
Netions and Teoples o determine their membership. And no state,
threugh legislation regulation, or other means, shall take actions that
interfere with the sovereign power of an Indigenous Naution or People to
determine Itz own membexrship.”

110, In the light of the discussion held, several indigenous and other omganizations
submitted a text, reflecting consensus among them, in which it was pointed out that
indigencus peoples possess diverse approachaes to define themselves, "There was,
however, a consensus that any definition which might eventually need to be drafted
in comnection with the preparation of a declaration or conventicn should not come
from Governments, but from indigenous peoples themselves® (cee amnex ITT).

D, Land and other natural resocurcss

111, The observers from indigencus and othor orgenizations who addressed the issue
of land and other natural resources underlined the vital importance of land for
the very existence of indigenous populations as such, They stresged that the rights
of indigenous populations to their land were ancestral, imprescriptible and
inalienable in nafture and could not be terminated, ceded ox in any other way vested
uwpon cothers without the duly oxpressed formal consent of the legitimate
reprasentatives of the gaid populationg, They alsc emphasized that, in addition,
in many cases such rlghtﬂ to their ancestrel landés had heen formally recognized
both in the municipal legislation of the nation Siates that later came into being,
and even in {ormal a@reOMen*ﬂ cencluded hy their suthoriities with the representatives
of the various indigenouas populations However, they referred to certain situations
where those laws and treaties wsre later ignored, violated or simply wnilaterally
abrogated by those very auvthorities of the same Sigtes,
112. Observers fron Governments recognized thet land was synonytous to 1

1 i gplri soenge. One such

indigenous populations both in a physicel and in 2 gpiritucl
observer stated that nis G-\ rnment recognized sboriginal lgbto to land in
accordance with five bagic lu)li]l&! (3) i and to be held wnder
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to minimg royalty

1
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rights and that sali-
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of land rights, nor the vacognltl
any way put State sovereignty in gqu
stated that land rights should be comaectad
determination should he recognized within
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114, Beveral indigencus reprssentatives pointed out that land rights could not be
reviewed in terms of rights ;  they sught to be recognized on a territorial
bhasis ag the patrimony of : . In order for land rights to be
meaningful , they ought to include indigenous conirel of natural renourées, gubsoil as
wall ag murface.

g

a whola

115, According to a written reccmmendation submitied by an indigenous organization,
the "doetrine of aboriginal title" should govern issues relating to rights in land
and natural resources, even if an indigencas vecple had not concluded a treaty or
agreement with the nation-State within the borders of which it iz located. The
observer from another non-governmental organization recelled that, in cne of its
docisionz the International Court of Justice recognized the legal character of the
ties bebween a people and its territory based on immemorial possesgsion and usage.

116, The observer from another non~governmental organization drew attention to the
applicability of article 17 of the Universal Declaration of Human Rights in '
guaranteeing the land rights of indigenous populations. According to his submission
many of the seizures of land from indigenous peoples had been in breach of that
article; even if a State had not acceded to the L0 Couventions guarsnteeing land
rights, it might be in breach of its interhational cbligations if it did not return
1and which had been arbitrarily seized. Another such observer pointed out that

TI0 Convention No. 107 hai entered customary international law. The same obgerver
submitted that the general principles of international law were applicable te
indigenous land rights: (z2) in public internatioral iaw, it was recognized fthat a
nera change of sovereignty or State succeszion did not affect private rightss;

(b) in private internztional law, lhe rules of conflicts of law provided that the
law of the place, the lex loci, applied to lands due to the close connection between
riles and the use of the land; laws of an external legal system did not have that
close comnection. Referring to the "fiction that native lands are vested in the
public domain of the Crown or of the State", the same observer recalled that the
Permanent Mandates Commission, in the 1920s, found that the co-called "public domain"
wasg not 1o .be considered as the private property of the wandator, but belonged to the
peoples of the land. .

117. It was suggested by several indigenous and other organizations that the
discussion of the right to land and other natural resources should include the
feliowing topics: (&) the concept of terriforial possession; (b} the frontier
oolonization process; (c) the question of recognition and demarcation; (d) the
nrotection of the inalienability of the land; (e) the relationship between the
control of natural resources and the preservatior of the land; (£) the preservation
of traditional economies; (g) the importance cf vollective tenure and usage
patiterns; (h) the vindication of claims by peoples who have been either partially
or completely dispossessed of their lands: (i) treaty rights; (i) environmental
protection; (1) the activities of internmational financial institutions - the

World Bank; (m) the relationship between land rights and the right to
self-determination; (n) involuntary ftrusteeship-holding of indigenous land in ftrust
by national Governments and abuse of trusts; (o) posgible mechanisms for
international protection. :

118, In the light of the debate, on the basis of a text of proposals refleciing broad
consensus among indigenons and other organizations (ses anmex III), it was submitted
that the drafting of provisions for a declavation on the indigenous peoples' right to
land was premature during the third session of the Working Group. The same text
inclnded statements on the nature of the right to land for indigenous peoples and
recommendations for adovtion by the Working Group.
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119. There was also general agreement among the Members of the Working Grodpy that

the issue of determining the foundations of the rights of the indigenous poputations
both under national and international law was a matter of interest for the future work
of the Working Group and tha’, consequently, it should continue to be given due
congideration by both the Working Group and the Sub-Commission.

iV, THE FSTABLISHMENT OF A FUND FOR ALLOWING INDIGENOUS POPULATIONS TO PARTICIPATE
IN THE WORK OF THE WORKING GROOP ON INDIGENOUS POPULATIONS

120. By its resolution 1982/31, the Sub-Commission requested that the Commission on
Human Rights and the Economic and Social Council establish a fund for the purpose of
allowing representatives of indigenous populations to travel fo Geneva to participate
in the work of the Working Group. The Commission on Human Rights, in its

resolution 1983/23, decided, inter alia, to request the Sub-Commission to make more
specific proposals regarding the nossible establishment of such a fund, including
criteria for its administration, as well as appropriate standards for making such a
fund available to those who might be considered ¢ligible. Pursnant {ic this
resolution, the Secrvetary-Genersl submitted a note E/CN.4/Sub.2/1983/20 to the
Sub-Commisgion, containing information on possible arrangements for the establishment
and management of the suggested fund. The note has been made available by the
Secretariat for reference to the Working Group: A% its fortieth session, in
_resclution 1984/32, the Commission on Human Rights took note with interest of the
Working Group's discussions of the possible establishment of a voluntary fund aznd
looked forward to its considered proposals in this regard.

121. The question of the fund was congidered at the 8th meeting of the Working Group
under item 6 of its agenda entitled "Other matters". R o

122, The Chairman-Rapporteur of the VWorking Group introducing the item suggested that
the Working Group consider certain aspects concerning the administration of the fund
and rocommendations of provisional arrangemente which would maintain the fund-in the
United Nations, with an advisory body which would consist of rvepresentatives of
indigenous organizations in consultative status with the FEconomic and Social Council,
as well as appropriate standards for making the fund available for‘thqse‘concerned.
She recalled Commission on Human lignts resolution l98j/23 by which it decided to-
request the Sub-Commission to suggest appropriate means designed to ensure that the
activities of the Working Gioup wedait ve Getter known in every country so as to;
ensure the broadest possible participation of representatives observers from
indigenous popuiations. She pointed to proposals made in thig respect at the

second session of the Croup to proclaim an intermational day of solidarity with
indigerous populations and an international year of the indigenous populations.

12%. Sevaral NGO observers emphasized the need to establish a fupd in order to
encourage indigencus particination $n *ha activitiss of the Yorking Group. It wao
pointed out that such participation was often obstructed by = number of problens,
such as expenses for twavel, passpert and other formalities, unfamiliarity with the
procedures of the United Nations and the fact thal official languages of the

Tnited Nations were some’imes tnknowd to the indigenous peoples. These problems
could ach as a barrier ko crmrinications. Oune spesker stated that the efforts of
the VWorking Group were hampered by the fact that indigenous peoples from many parts
of the world were not present during its deliberaiions because of lack of funds.

He suggested that the Working Group should recommend to the Sub-Commizsion that
Covernments be enccuraged to fau_litate administratively the travel of indigenous
peoples to the United Nations and that indigenous peoples should participate in the
administration of the fund. '
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124. Another NGO observer informed the Working Group that his organization had
established & Human Hignt i T'or Indigencus Peoples with the view to helping the
indigenous peoples o make Their mumen »i tz problems better known to the
international community and the public by assisting with travel anrl other expenses

of representatives to the Working Group on Indigonous Populations. The aim of the
fund was to encourage and support ssif-help initiatives by indlgenous peoples in
their efforts to get recognition and protection of their rights. He further informed
the Working Group that at the present time the Human REights Pund was guided by an
Mvigory Group composed of representatives of several HUOUs and received support from
varicus organizations and agencies.

S I

125. One NGO obgerver said that the following basic princivples should be applied
for the establishment of the fund: {a) the fund should take into account the views
of the indigencus peorle; (b} the fund should be organized in such a manner that
Governments and other donors would be encouraged to donate money; {c) the fund
should encourage broader participation of indigenous pecples s (d) and the fund
should be independent of political pressure. He proposed that the structure of the
fund follow the lines of the United Nations Trust Fund for Victims of Torture and
thaet the Secretary-General would be the administrator of the fund.

126. A mumber of non-governmental organizations submitted proposals for the
establishment of a fund by which the pogsible fund should be administered by the
Secretary-Ceneral in accordance with the financizl regulations of the United Nations
with the assistance of a board of trusiees composed of three persons, with relevant
experience and acting in their personal capacity, selected by the Secretary-General
in consulfation with the members of the VWorking Group and having due regard for the
need for the greatest possible indigenous representation of different areas of the
world, on the board of trustees. The fund may veceive applications from those
nenbers of indigenous populations who wish to participate as observers in the
Working Group and may also receive rocommendations from non-governmental
organizations of indigencus populations. Under these propesals, the fund .should
consider aeveral factors in deciding who shall receive assistance to attend and
should authorize the Board to promote and solicit contributions and pledges. Some
observers from Governments supporied in rrinciple the establishment of & fund fo
encourage and assist the participation of indigenous populations in the activities
of the Working Group. '

127. One government observer stated that her Coverrment would consider the question
of financial assistance for the fund, provided that satisfactory arrangements for
its sdministration could be set up. She said that however it would take more time
to study such proposed arrangements and consul® with representatives of aboriginals
of her country about the administration of the fund.

128, Another government observer referring to those who might be considered eligible
by the fund, stated that priority should te given te those who had not yet
participated in the Werking Group.

129. One of the members of the Working Group suggested that a proposal to the
Sub-Commission should be drafted taking into account the views expressed in the
Working Group and the proposals submitted thereto. TIn his view the fund ought to
be administered by the Secretary-leneral with the advice of a board of trustees
compozsed of three persons appointed by him. This view was also shared by the other
members of the Working Group.
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ANMMEY T
PLAW OF ACTTOM FROM 1945 ONWARDS
1. {a) This plan of action for the Yorking Group iz indicabtive only and the

sequence of prioritias may be chanzad at later sessions; {b) ths issues of
treaties will be discussed, whansver pertinent, in connsction with any theme.
Each year, undar tie iftem "Other matiars? of the agenda, themes not listed

balow may be taken up. Under the item of the agenda conecazrning the review of
developments any issue may be broushi un. It is expected that protection of the
right to 1life, to physical integrity and security of indigenous populations

will be discussed each vear. It ig also expected that information will be
received and discussions will be held on the evolution of policies regarding
indigenous populations.

2. Although a constructive and fruitful discussion took place in the

Working Group, at its third session, on the right to land and to natural resources
and on the question of the definition of indigenous populations, it is expected
that these issues might be further considerasd by the Working Group, at its

fourth session.

1685: Fourth session

(i} Right of indigenous populations to develop their own culture, traditiens,
language and way of lifs, including the rizht to freedom of religion
and traditional religious practices;

(ii) Right to education.

3. List of preliminary priorities for the subsequant sessions of the
Working Group

Right to autonomy and self{-determination, including political representation
and institutions; the duty of indigenous populations, as of all others, to respect
universal human rights;

Right to health, medical care and other social services;

Right to legal assistance and proiection in administrative and judicial
affairs;

Right to association;
Right to social securitv and labour protection;

Right to trade and to maintain economic, tazchnologiecal, cultural and social
relations.
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List of documnents and materials submitted to the Third Session
of tha Horking Group on Indigsenous FPopulations

Documents pranared by the Secratapriat before the session
Provisional Asenda (E/CH.4/8ub.Z2/AC.4/71934/71).

Information received'fromrGowernments (B/CM.A/3un.2/AC.4/1984/2 and -
Add. 1, 2 and 3).

Information.received from United Hatlions specialized agenciess and
other bodies (E/CH.4/Sub.2/AC.A/1984/3).

Information received from regional intergovernmental organizations
(E/CN.4/Sub. 2!AC.411984/5 and Corr. l)

Information recelved fPOﬂ nonwgovernmental organizationa
(E/CH.4/3ub.2/AC, 4!1984/4 and Add 1 and 2).

Horking papers

Statement on the recdgnition»and-prdtection of "indigenous peoples!
rignt to land by the Four Directions Council'(E/CN.4ISub.E/AC.4Il984/NGO/l).

‘Recommendatlons of the International Indian Treaty Council

(E/CH.4/5ub.2/AC.4/1984/NG0/2 and Add.l).

Proposals of several organizations of indigenous populations and
participants {(E/CN.4/Sub.2/AC.4/1584/UP.1) :

Materials submitted to the Wbrking Group

Speech to the United MNations Working Group on Indigenous Fopulations.
by the Honourable Clyde Holding, M.P., mustralian ﬂlnlster for
Aboriginal Affairs. ¢

The History of Aboriginal Land ?ighns in Australla, oy the Department of
Aboriginal Affairs, Heritage Division. ‘ :

Indigenous and tribal-peoples and land rights (submitted by the ILO)

Documentos concarnientzs a la situacidn que estdn viviendo los pueblos
indios de Colombia, Argentina y.Brazil (submitted by the Conssjo Indlo
de Sud America (CISA)).

Information -on-the risht of land and natural resources, the right to'life,
to physical integrity and to security of indigenous populations {Paper 1).
A& perspective on the Indian Hations in Canada (Paper 2). (Submitted by the
Union of New Brunswick Indians). : v

The situation of the Indians in Brazil {Hlsto rical and political aspects,
juridieal aspects). {(Submitted by the Tntﬂrnatlonal League for tha Rights
and Liberation. of Peoples).
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Official Policy of Bolivia with Regard to the Indigenous Villages and
Communities of EFastern Bolivia. (Submitied by the Center of Indigenous
Peoples and.Communities of Fastern BollVla)

The assimilation of the indigenous pnOples in upper Horth America through
Canadian legislation on the definition of Indian status and band membership.
(Submitted by the International Indian Treaty Council}.

Presentation of the Lummi Tribe to United Nations Working Group.
Presentor, Rudolph C. Ryser (Statement submitted by the Lummi Indian
Buziness Council). :

Statement of thie Quinault Indian Nation before the United Nations Working
Group, 31 July 1984 (with two attachments). .

Statement. by the Nuxalk Hation, 31 July 1984.

The situation 1n West Papua under Indonesian neo-colonialist, expan31onist
and racist domination. (Submitted by Free Papua vaemant)

Puebles indigenas de la f&mazonfa Peruana: Tlerra racursos naturales

y definicidn de pueblos indfgenas. (Submitted by the Asociacidn Interétnica -
de Desarrollo de la Selva Peruana- AILDESEP- member of the Coordinadora

de las Organizaciones Indfgenas de la Cuenca Amazdnica).

Définition of Indigenous Peoples.(Submitted by thz Uniao das Nocoes Indigenas
-UNI- member of the Coordinadora de las Organizaciones Indgenas de la
Cuenca Amazdnica).

Situacidn y realidad actual de los pueblos indizenas de la Amazonia
Ecuatoriana (with four annexesz). {Submitted by the Confederacidn de
Nacionalidades Indigenas d@ la Amazonia Ecuatoriana "COWFENTAEY member

of the Coordinadora de las Organizaciones Indigenas de la Cuenca Amazdnica).
Report submitted to the Working Group by the Nordic Sami Counsil.

A proposal for the establishment of a possible fund. (Submitted by
Non-governmental organizations and participants).

Joint statement by Australian Aboriginal Delegations.

Summary of National Aboriginal and Islander Legal Services, intarvention
on the evolution of standards,.

Fomments by the Secretariat of Natlonal Aboriginal and Islander Chlld Care -
Australia.

Statement by National AbOPlglndl Conference - Australla -on Evolution of.
Standards.

Supplementary statement by Maticnal Aboriginal Conference- Australia--
on Evolution of Standards and Review of Devalopments.

Information from Indigenous World; "Miskitos in Nicaragua® (English and
Spanish) and "Indians of the Americas: Buman BRights and Seif-Determination®.
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Statamnent of th: International Iindizn Treaty Council on Recent Developments
concerning the Human Rizhis of ths Indigenous Hawaiian Nation. (Submitted
by Nahawshine Hoz).

Written statement by the Internationsl Oowelesizn of Jurists on "The
problem of defining indizenous nepulations®.

"Human Rights in Guatemala™. (Subaitted »y the Commission of Human Rights
of Guatemala under the auspices of the International Federation of
Human Rights).

Submissicn on standards by the New drunswick Indians.

Draft proposals for a resclubicn on land rights of Indian nations submitted
by the International Indian Treaty Council.

Povos Indigenas no Brazil/8%. (Submitted by the Centro Eeuménico de
Documentacao ¢ Informacac}.

Statement submitted by the ‘lestern Shoshane Hation.

Statement on the forced invoivement of indigenous peoples in ths nuclear
cyciz. {(Submitted by the Coazlition of First Hations).

The Land Cuestion-Brazil. (Sbmitted by tha International Indian Treaty
Council).

Decrea 38.118 of 2% February 1903-Brazil. {Submitted by the Intermational
Indian Treaty Council).

Yanomami Lands-Brazil., ({(Submitted by the International Indian Treaty
Council).

Interpartmental Preamble 055 signed 1 Auzust 1983 by the Ministers of
Justice, of the Iaterior and of Land Manasement, and approved

- 20 September 1933 hy the President of the Republic-Brazil. (Submitted by

the International indian Treaty Council).

Forms of Discrimiration-fPrazil. (Submitted bv the International Indian
Treaty Council).

Comments on Artlcle 3 of the llew Brazilian Civil Code Project and on the
Emancipation Law Project WNo. 2465/83. (Submitted by the International
Indian Treaty Council).

Decree 88.985/3% (10 November 1983) - Brazil. (Submitted by the
International Indian Treaty Council).
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PROPOSALS OF SEVERAL ORGANIZATIONS OF INDIGENOUS
POPULATIONS AND PARTLICIPAHTS =/

The Working Group has previously identified a numbder of possible objectives -
through which it might fulfill its mandate '"Lo give special attention to the
evolution of standards concerning the rights of indizenous populations.®
Amonz those objectives are the development of nrineiples, a declaration, and/or
a multilateral treaty. The WHorking Group should sirive to draflt a
Declaration of Indigenous Rishts which should be considered foir adoption by the
appropriate bodies of the United Nations, and may subsequently form the basis
for a multilateral treaty or covenant. :

- The Working.Group should address esach of the subjects in the previously-
agopted Plan of Action, and should begin to davelop the elements of a Declaration
as these issues are discussed. In developing the elements .of the Declaration,
the Working Group should analyse and distill the very worthwhile proposals and
recommendations of the Martinez Cobo raport relsvant to the subjects in the
Plan of Action. The Working Group should also consider the other doecuments
submitted to it, including particularly the 1977 Declaration of Prineciples for
the Defence of the Indigenous Nations and Peoples of the Western Hemisphere,
the 1982 Principles for Guiding the Deliberations of the lorkinz Group on
Indigenous Populations, and the othzsr documents identified in Chapter IV of the
Martinez Cobo report.

Because of the changz in the membership of the Working Group, because of
the still incomplete nature of the discussion at the third session of the
Workinz Group, because land is so intimately related to other problems facing
indigenous peoples still to be discussed by the VWorking Group (including the
rights to life, culture, religion, and family), because more discussion is
required among indigenous peoples and the Working Group, it is premature to draft
provisions for a declaration concerning indigenous peoples’ right to land during
the current scssion. Nevertheless, a very praliminary synthesis of the
discussion and materials bafore the HWorking Group on this subject might be made
as follows:

Indizencus peoples have a unique and spiritual relationship to their land
which is very different from the Western European concept of land ownership.
Indigenous peoples hold their land collectively, not as individuals. Land is an
intimate part of the life, culture, personality, rsligion, and sovereignty,
automony, and self-determination of indizanous peoples.

Thoe Horking Group on Indigenous Ponulations racognizez, oo did the World
Conference to Combat Racism and Racial Discrimination of 1978, "the special
relationship of indigenous peoples to their land and stresses that their land,
land rights and natural resources should not be taken away from themn,"
Discovery, conquest, and unilateral legislation are not lagitimate bases for
States to claim or retain the territories or natural resources of indigenous

®f Also appearad as document E/CN.4 /3ub.2 /AC. 47184 /WP, 1.
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peoples. In no circumstances should indﬂzen04= peoples or groups be subjected
to adverse discrimination with respect to their rights or claims to land,
proparty, or natural rescurces.

These prineiples, together with the propesals and r»commendatlons of the
Martimez Cobo revort on land. richts and other rzlevant. documents, need to be .
considered before the next s2asion of the Woirking Group by all participants -

particulariy by indigenous peoples = so that more Fruitful and spacific disﬁu331on

may oceur at. the-next session of the Working Group.

The questioniof the dbfinition of indigenous populations was not discussad
at great length at ths third session of the.Working Group, because it appearad
to ba the consensus of Indigenous participants taat thz. question of definition
was entirzly promature; becaussz most of tha ‘brklnﬁ Group's time was absorbed in
discussion of the critical issuz of land; and becausse indigenous peoples possess
quite 'diverse approaches to dafining LﬁanelVG$. Thers wag, howaver, a consensusg
that any definition which wight eventually nesd to be drafted in connection with
the preparation of a declaration or convention should not coms from Governments,
but from indigenous peoples themsalvesz.






