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' OPREFACE

sd D

The Task Force on Federal Administration and Structurc of
Indian Affairs, acknowledqing the challenges sct beforoe thom
by Congress, has collected and roviewed data from a broad
spectrum of Indian issues aﬁd set down recommendations for
change whieh-will improve relations between the hmerican
Tndian and the United States government.

The Task Force f{urther acknowledges that prior accomplish-
ments resulting in significant progress have becn made and
that the present federal system deoes contain elements which
enhance Indian affairs; but this report will address itself
primarily to those specific policies, practices and oroced-
ures which have been pinpointed to be most in need of change:
or climination.

During its twelve-montﬁ existencr, tho Task Force has
sought to answer the gquestion: "wWhat do Indians wanb?"

In crder to answer this gquestion, the Task% Force has met
with over one huandred representatives of tribal governments
solicited decuments from hundreds of individuals, organiza-
tions and tribal governments. We have conducted five joint
hearings with other Task Forces and the full Comwission ab
nine localitices in the United States. We have collected
thousands of pages of testimony, historical and legal data,
and have reviewed the historicat policics and positions of
Indian naticons and tribes from the carly heginnings of
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bhe Unitod Stales wibth mojor Upous oo Lhe Tast sevenly-1 iwe

VEHLS . .¢.

The Task Force has sought Lo emphasize Indian vigews and
perspectives on every issue treated in our report.  We havo
relicd on both the contemporary and historical vicws of
Indians to base our recommendations. In many instanoces, wo
have depended on the interpretations of the laws as made by
the Supreme Cﬂurt;.

An important part of researching and developing a reoport
such as this ié iLhe extent to which individuals offer assis-
tance and advice. Manv pecple, both Indian and non-Tndian,
ocffercd help and encouragement in the preparation of this
report, ©Of spocial note are those who took intcorest in
secing that this report covered all possiblie sources of
information. Sheywin Broadhcad, William Veeder, Gene Juscph,
Jack Poeterson, Wendell George, Ken Hanscen and Suzanne Harjo
are such people,

Review and exchanges of information by members of other
Task Foreces has helped considerably. A special roport roguir-
ing collection of tribal material was firanced in conjuncticn
with other Task Forces, coordinated by Lee Cock, organized
and writktbten by Dianne Picrce, Agnars Svalbe, Carole Wright.,
Laurel Rule and John FKough.

Special and valuable research papers wore preparcd by thoe

Core Staflf and Rescarch Staff. We thank Gil Hall, sSufanno

dhn, Jenice Bigbee, Dennis Carroll and Dick Shipman for thelir
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special studics and analysos,

"

Very significant caﬁ?;iputians have come from Indian
tribal leaders who proscented testimony at hearings and moct-
ings which scrve to support our roecommcndations.

In addition, the american Tndian Law Center, Universiby

of HNew Mexico School of Law, prepared a special report (Study

of Statutory Barriers to Trihal Participation in Federal

r

Domastic nssistanﬁé'Proqrams] which the Task Force utilized
as support data of several of our recommendations.

For all tﬁe help, we wish to extend our sinceres appre-
ciation: this effort would not have been possible without

them.
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INTRQPUCTION

Fursuant to Public Law BE—SSQ, Lhe Task Force on Foederal
Administration and Structure of Indian Affairs was primarily
charged wilh the responsibility to conduck:

1. "a review of the policics, practices and structure
ol the federal agencies charvrged with praotcocting Indian
roesources éﬂ&uéfﬁvidihq serviaoes tozIndians: rovided, that:
such review shall include a mdnagement study of bthe Burceaw of
Indian Affairs ﬁtilizing experts from the public and privato
sector”; [Section 2, paragraph 2]

2. "an exploration of the feasibility of alternaiive
zlective bodies which could fully represent Indians at tho
national level of government to provide Tndians with maximum
participation in policy formation and program development'.
[Section 2, paragraph 5]

In accordance with these inguiries, it was later deter-
mined that the Task Force shouwld {as 4 secondary considera-
tion}, conduct:

3. "an examination of the statotes and proccedures Zor
granting federal recognition and extending services to Irndian
comminitics and individuoals". [Section 2, paragraph 3

In accordance with these general areas of inguiry, the
Task Force focuscd its attention on four spocific sob oot

Areas:



1. hdministrat#gg_pE_FhE“TFuﬂL: Thisn subjoct ared oo
centrates on the Deopartment of Interior and Departmoent of
Justice. Inguiries wnre.;iﬁcd at how those depoartmoents por-
form thelir duties ko manage and legally protect Indian rights,
property and resources. We doemonstrate how the current poli-
glos and practices of these departments affect Indian nations,
tribes and people, and how the structure of Interior and
Justice sﬁﬁo;élnate fndian-affairsJand contribute to ineffec-
tive methods of tribal land and resource managemont and pro-
iLection. We assert the need for immediate changes in the
present policies, practices and procedures within thegse depari-
ments. We furthermore assert the need to make major structural

changos,

2. Delivery of Services: In this area, we have concen-

trated on the policies, practices and structure cf both the
FExecutive Branch and the Legislative Branch as they rolate to
administering prograns intended to assist Tndians to become
self-sufficicent., This inguiry has included a review of
statutes, agency regulations, as well as the historical evol-
ution of federal Indian delivery systems. e have reviewed
the historical and present-day views of Indian nations and
tribes regarding the character and methods of scervice
delivery most suitable to their needs.,  We show in our report
how the present delivery systems are confuscd and damaging bo
tritbal intercsts and how a svstem could be established to

fully serve Indian needs.



3. Management of the Burcau of Tndiap Affairs: s

have focused on the hisigrical doevelopment of the burecau of
Tndian Affairs, its present-day operaticen and the views and
cxperiences of Indians regarding the Buresau's policies, prac-
tices and structure. We have reviewed the Jdifficultics
cxpoerienced by Burcau personnel and indian tribes which {1ow

from the subordinaticn of Indian affalrs within the Depart-

ment of the Intefiﬁr+ We show in our report how the present
structure, location and practices of Lhe Burcau of TIndian
Affairs harm Tndian nations and tribes with the conscguent
need to scparate Indian affairs from the functions of the
Department of the Interior,

4. Feasibility of Alternative Indian Flective Bodies:

This subjoect area is5 treated as a distinct matter. Wo ro-
viewsed the historical-political relationships between lndian
nations and the United States and sought knowledgable Indian
opinions to determine the feasibility of a naltional Indian
elective body. Our review hecessarily depended heavily on
the official wviews of tribal governments and numcrous
individuals, largely because of the total lack of experience
anywnore in the natienal government or the general public,
Due o Lthe newness of this subject, it was possible only tao
rovicew various alternatives which may be considered by tbtribal
governnenis and Lhe national government. DBy examintig bl
axperience of the Micronesian trust territory in tts ol forts

to ecstablish an clective system, we show how a process



miaht ke initiated to deotermine the aclual political status oo
Indian tribes and the meéppdlby which Irndians participato
directly in the policy making and program development activi-
tics of the national gavornment.

In addition to the above mentioned arcas of specific incu-
iry, the Task Force became primarily responsible for a sty
0f the Bureau of Indian Affairs managcwent systems, In
accordance with the Charge contained in PL 43~-580, Scoc. 2,
paragraph 2, we initiated a séparate "Managencent Study of Ll
Bureau of Tndian Affairs". Details of the internal managoemoent
of the BIA is fully covered in this study with a special
emphasis on the budgct and planning process, management informa-
tion systems, personnel managoment and a review of provious
management studies.  This study is not treated in the bady of
the roport, but is rather attached as a supplement ta our
analysis.

The hypothesis usced to shape this report i1s that a new
indian policy can ke derived from an understanding ol 0. 5.
policy and actions Loward Tndians and an understanding of
Tndian policies and views regarding the United States. By
placing U.5. policies against Indian palicies, it bocomes
possible to define policies, practices and structurcs which
serve the interests of Indians and the national government.

The standards of interpretation we have used are thosco
of the United Siates Supreme Court. Woe have taken the

recorded policies and views of tribal covernmenkts as axpressod



in resolutions and ﬁosition BPabars as reprosentations of the
Indian wview. Added ta épjsrlndian view w2 have takoen the
analysis of knowledgable scholars and tribal represontatives
as major contributions to our findings. The zombined total

of aur Uﬁn inguirics and the cxoressed views in tribal FoVern-

ments and the national government is contained in our report.
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I. SUMMARY OF FTINDTNGS RECGANDING FLEDEHAL ADMINISTRATTON AN

A eneral Overview

The Congress, whon 1t enacted Public Law 93-580,
determined (hat:

1

w.oathe policy implementing this relaticonship has

shifted and changed with changing administration

and passing ycars, without apparent rational de-

sign and without a consistent goal to achiove

Indian self-safficicncy."
In s recognizing the shifting character of federal Tndian
policy, the Congress vecognized the dilomma of administering
federal Indian relations and the confusion surrounding two
hundred years of law-making, administrative and legal
interpretations in Indian affairs.,

The wrincipal reasons for this condition are

identified as follows:

1. The Congress of Lthe United States, wiile de-
termining how the American Indian should bhe doalt with, has
deviated from time ko time by enacting legislation which has
reduced lands, disturbed tribal governments, and threatchod
termination of tribal existence.

2. Tho Burcau of indian Affairs rostricted v the
Department of the Interior, iz guilty ol incffoctive prac-
tices, weak In Indian advicacy and under sach contrel, is
unable to adeguately wlan, supervise and perform the func-

tions for which it was designed.



3. The bopartment of the Intorior is Lhe most
gquilty when exercising the trust responsihility,  This duty

requires the highest degree of skill, care and diligence, but

political pressures, conflicts of interesi angd administrative
neglect of duty all counteract realization of this end.

4. The Justice Department reflects Lhe same
neglect of -duaty; administraLive.éeiay, conflicts of interest
and cases handled at such a low level of organization all
contribute to this neglect.

5. Departments and Bureaus of the federal govern-
ment outside the Interior and possibly Indian liealth Servico
have no concern for nor see any obligation to the American
Indians' trust status and cntitlements reguired through
treatics and other special Indian laws; other than on indian
Desk, there is5 little or no ocrganizoed delivery mechanism
to include Indian concernsrin the normal operation,

The inconsistencics in federal law, policies and
practices in relation to Indian naticns and tribes reflect a
profound disregard for the rights ¢f Indians to yemain a
separate people. The United States can be said Lo have four
major policies toward Indian nations and tribes:

1. The wvtmost good faith shall always bo obsorvod
Loward the Indians:

2, Thelr lands and property shall never he toaken
from them without thelr caonsont;

3. Laws founded in jucticc and homanity shall,

-



Mrom tire to time, be made for preventing wrongs being danc
to them, and for presurﬁ;ng peace and friendship with them;

1. The soverecign, inherent right of self-govern-
ment of Indian wnations and tribes shall be respected and pro-
tected by the United Stakes,

The principles of "utmost good faith", Indian con-
sent, and U.5. protection of Indian rights and property have
becn cmbudléé.in major lﬁgislative acts of Congress progres-
sively:

Morthwesﬁ Ordinance of 1787;

Trade and Intercourse Acts of 1750, 1791, 1807 and 1834:
The Snyder fct of 1924

Indian Reorgahization Act of 1934

Menominee Restoration Act of 1973; and

Tndian Sclf-Determination and Education Act of 1974.

Treaties, agrecments and the aforementioned
favorakle major Acts of Congress cowmbine to attest to thoe
consistent intent of Congress to abide by humanc laws.
Congress, however, has seg-its own pattern of inconsistonoy
by enacking legislation which resulted in violating treaties,
agreements and its major legislative policies, These con-
trary legislative enactments sought to:

l. Exterminate and remove Indians from thelr hone-
lands without their consent {i.e., Indian Removal AclL of May
28, 1BI0);

2, Indavidualize tribal lands and destroy the

tribal community and culture {i.e., Act of March 3, 1847 and

the General nallotment Act of 18870 ;



3. .ﬁ551mi1éte Indians into the general population
and terminate the ULE. rcéppnsibility to prescrve, protecl and
quarantee Indian rights and property {(i.e., Seven Major Crimes
act of 1924, House Concurrent Resolution 108 in 1%53, Public
Law B3-2807,

The Judicial Branch of the governmernt has, perhaps,
been more ggngjﬁtcnt in its interpr?tation of the vast body of

Tndian law. Fram the landmark casc of Worcester wv. Georolia,

31 U.S. 515 {1832}, to Winters v. United States, 207 U.S. 564

(1908) and more recently, U.5. v, Washington, 384 F. Supp. 312

{1974}, the courts have consistently rcocognized the soveorcignty
of indian tribes and nations as well as their inherent right
of self-government. “The courts have consistoently upheld
Indian paramount rights to land and resources.  Such court
rulings have freguently been hindered "after the fact™ thorchy
causing problems when attempts to correct enoroachments aroe
initiated by Indians,

The courts, though never withdrawing from supporting
the histarical pattern of asserting Indian soverelgnty and
the inherent right of self-government, have boon responsiblo
for allowing erosion of tribal independcnce and the cxercise
of self-government. NWumercus decisions of the Supreme Court
have diminished tribal powers by asserting the right of the
United States to legislate the internal affairs ol Iodian
tribes without proper authority through "just and lawful wars"

{“orthwest Ordinance, 1787).



The Dxocubive Hronol: has exoraised, with L[ow oxoop-

tions, consistent policy of forced assimilation of Tndian
e
populations, diminishment of tribal land basce asd exploita-
tion of Indian rights and property. These policies have rarely
shifted to reflect the gond faith policies or maicr Congros-
sicnal Acts and the large body of favorable judiciat decis-
ions.

I.hgﬁé.cf the threec great Lranches of government
operate entirely isolated from cach of the others. It AERCArs,
however, in the broad area of Indian affairs, the Exccutive
Branch has most consistently wiolated the four principles of

good faith cembodied in legizslation and judicial decisions.

Indian tribes and people, in contrast to the federal

government, have consistently urged that the United Siates

abide by the more than three hundred treaties and agreoments.
Indians have f{requently insisted that the United States abide
by its own laws. Indians view their relations with the U.S.
as best outlined in the Heorthwest Ordinance which reflects
tribhal claims of sovercignty, self-government, and the right
to be represented in any action of the United States which
affects the lives, rights and praoperty of Tndians.

The most doestructive policies of the Uniled States
toward Indians have beon "forced assimilation" and "tormino-
tion". Both policies have been aimed at the same end:
destruction of the trikal community and the (Lransfer of
Tndian landz and rescourcos from Indian control to non-Tondian
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ownorship.,  Almast every uctipn af {he Todoral sgovorament in
Indian affairs from the boginning of the republic has been
seen by Indians to bo dQ;E;ted at the olimination of Indians,
their culture and their property. Despite well-intentioned
legistative enactments, Indians carcfully search for any
hidden elcments which will lcad to khe termination of U.LS.

responsibilities to protect Indian rights and property.

L r

Even thoﬁgh the courts have consistently hold that
the Unilted States owes a responsibility to proscorve, protact
and guarantee the rights and property of Indian nations and
tribes, they continue to exist under the threat of destruc-
Bron.

In bthis perpetual state of uncertainty and the
continuing threats to the existonce of Indian rnaticons, trilbes
and pecvole which the United States must remove, Indians rmust
be assured of porpetual protection by the Upited States and
their perpectual right to exist as Indians with their
governments, culture, special rights, lands and resources
intact without the threats of ligquidation, farcod asosimila-
tion and termination.

If Congress enacted a4 policy which removod thoe
threat ol "forced assimilation” and "termination", it is
the belicf of Task l'orce #3 that many of the difficulties
associated with transferring reosponsibilities to the tribes
will bo climinatedr the United States could renew 1ts

willingness tao act in gooed faith toward Indian nations and

11



tribes; and a new Indian poligy will have beoen set in law
which insures the health%_gFDth of Tndian compunitices and
the full opportunity of Indians to exercise their inhorent
rights as a people. This will allew o skronger base upon
which {0 administer Tndian alfairs.

We Lurn now to a summdary review of our £indings
relative to the practices, procedures and structurcs of
Federal Administrétiﬁn of Indian A{falrs. Thoe major foous
af this review is on how the Executive Branch and Cangress
functicn to cafry gut the provisions of treaties and agroo-
ments. Furthermore, we are concerned with how the United
Etates can matah 1ts good promisos to fndian nations and
tribes with egually good acts. We believe as Chiel Joscph
onee said:

"Good words do not last long anless tney amount to
something... T am tired of talk that cooes of notk-

ing, It makes my heart sick when I rememboer all
the good words and all the broken promises, "

B. Mdministration of the Trust




eing wsed by one or more tribes. To o follow-up study con-
ducted by theo Univerﬂitquf_Ncw Mexico Tndian Law Contor, b
was concluded that Indians werc not belng supplied with
adegquate information awvout federol programs and thoat tribos
continue to experience difficulby sccuring assistance Trom
these procrams because of inadeguately trained persconnel at

the tribal leval,

- il

Woe find that the New Mexico study and the NCTO study
reveal a consistent pattern that supports the results of
current inquiries of Task Force #3. We find the fallowing:

1. HNumerous statutes wre promulgated by Congress
and cexcouted by the LBxecutive without consideration of bheir
applicability to tribal governments - nor are these statutes
consistently inclusive or exclusive of tribal governmant
eligibility.

2, JTnqgquiries and research have provided factual
information which reflect a widespread lack of knowloedao,
awareness amd understanding as well as inaccurate information
within federal agencies regarding the legal and political
status of Indian nations, tribes and pecople. Federal agency
rersonnel tend not to understand the U.5. trust responsibilily
owod to tribes,  They do not conswder thelr agencios as havang
a similar responsibility to preserve, protect and gquaranteoeo
Tndian rights and property.  These clrcumstancos beave Led b

frogquent infringoments on Indian rights.



3. chural agencies do not provide a divect means
for tribes to make theiéifuture fundinog needs known balore
appropriation reguosts are presented to Congress. This croates
unccrtainty concerning future program services and 4 less
than adequate means for planning proaran changes and program
Ccxpansion.

ﬁuqued;;al agenciES have little or no organization
other than an "Indian Desk” to guarantee adcoguate and eguit-
able delivery of services tc.lndians nither as citizens aor ag
governmental entilties,

5. There continues to be, 1n spite of studics
conducted 1in recent years, an inecuitable delivery of tech-
nical assistance and services to Indian tribes. Trihes
equipped with capable technical staff and financial resources
are more successful than smaller, less well-developed tribos
in preparing hasic proposals to secure funds Tor federal
program assistanco.

&. Trederal Regicnal Cffices are goared to serve
well prepared "state and local governmonts" but experiences
reported by Indians indicate that they are generally an
inadequate and inappropriate vehicle for delivering scrvicoes
and assistance to Indian nations and tribes. Tribes have
very little political competitive power when attomotineg to
secure funds throogh this medium,

7. Federal agencles do nol ooordinate thair

offorts to develop guidelines and regulations, resulting in
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A complex maze of standards, proordures and accounbting systoms

4

which heavily burden trihal government administrative capakili-
tics., When different Hq;HCiQS creake programns which are
similar to onc another, different guidelines are often devel-
oped for the same kinds of actiwvity., It becomes difficult
for tribes, under these clrcumstances, 1o develop coordinated
and comprehensive programs at the local level.
Hé.m-ﬁhch.varioﬁs.énvcrnméntal programs arge roguired
to be governed by beoards, autheritics and commitices at the
local tribal level, the tribal government is woeakeoned and
trikal council controls arc minimal.

Consilderation has been given to a system aof delivor-
ing services through a single agency in order Lo reach urban,
non-reservation and all Tndians whoercever they may beo physically
located. Location deoes not diminish the obligation of the

United States to provide such servicoes to American Irndians,
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D.  The Management of the Bureay of Indian Affairs

The Burcau of Indian Affairs was originally founded as
a kind of diplematic arm of the Conqreés, responsihble For
treating and cenducting trade with the Indianr nations and
tribes. Since being first assigﬂcd te the War Department
and thon placed under the Secretary of the Interior in 1849,
it has hecome the major influence in the lives of the Indian
nations and pecple.

The Bureau of Indian Affalrs was charged with %Yhe ro-
sponsibility of managing the United States' responsibilitios
to Indian bribes and all matters arising from Tndian affiars.
However, 1t has bocome the agency which manages the affairs
of Indians -- bw 1it3 actions, it influences how Indians will
live, usc their land and vory importantly, how Indians will
be governcd. Indian tribes have opposed this "patoernalism!
for many yeoars but In spite of fregquent changes made in policy
and structure, paternalism persists.

The Bureau of Indian Affairs has become a massive burcau-
cracy with ncarly 18,000 enployces. 1t operates with a com-

plex and contradictory manual that has not been updated totally

for nearly ten years. There is no adeguate system for report-

ing to Congress or Tndian {ribes how monies aro exponded and

whether they are cxpended in accordance with specific need:s of

tribes and the intent of Congress.
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The Burcan of Indian Affuirs has boon regarded by lndians
as both a friend and an épgmy -- a friend bhcecause it symbolizcs
the continuing responsibilities of the United States to Tndians -
an cnemy hecausce the Bureau has not consistent.ly prevented the
crosion of Indian rights and property and has, on cocasion,
been responsible for the erosion of these rights and pPraporty.,
cd itself directly iﬁ tribal elections to clect "suitable Indian
leaders": mismanaced Indian fﬁnds. tribal and individual lcases;
and acted in concert with private commercial intereats o uase
Indian natural resources for the benefit of ron-Indians.

The Bureau of Indian Affairs has disrupted Indian famiiies
through inadequate family considerations in its relocation
programs and has allowed Indiang to continue in a state of powv-
erty by withhelding the dircct expenditure of federal ronies

for Indian benefit. The Task Force further Tinds that e

1. The Bureau of Indian Affairs does not have a svstem-
atic, long-rangc program planning capabilily -- it does not

arrange its technical and service priorities in accordance with
the future necds of an planncd development for Indian conupuni-
ties.

2. The Bureauw of Indian Affairs is staffed with emplay-
ees, some of whom are not committed to the development of
Indian lands and resources {or tribal benefit. 1They are fro-
quently unprepared and wunsympathetic to effectively work for

the interests of the tribes. The emplovecs often lagk current
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krowlodge of ;usﬂu;cé dcvelnpmﬁnt tochnigques and olher madern
prafessional expertise i2 lost in older career emplovees
hecause updating of prﬂfé;;ional skills arc not reguired, as
practiced in private activities. They often lack a basic
understanding of the tribes they serve and the necds of those
tribes by not considering themsclves as part of the "Indian
communtity™ life,

e e r

. Iﬁhcﬁ locﬁi agency supoerintendents arc reguested to
Lake immediate action to proteéect a tribe's resources of Loand
interests, they arc found to nol have sufficient anthoritv to
take action, nor do any emergoency procedures cxist. This
reflects inadequate delegation of proper authority at the
proper level of grganization, Tn some cases, superintendonts
are reluctant to assume authority for lack of clarity and
understanding.

4, When an Indian tribe or individuzl needs to resalwve
a problem invelwing individual Trdian monies, sducaticon and
health services or land ownership, they must depend on a
complex system of appeals through the various levels of the
Burcau. This system is cumbersome and incfficient and usually
serves as a block to preoblem-solving.

3. The Bureau's resource management and economic dewvel-
opment assistance actlivities are deficient and do not wvrovide
adequate potential for Indian use of Indian land and rosources.

This i5 especially true in tho mineral and surface lands lcas-

ing programs.
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G. £ndians_wdnt to cxorgise control over Tndion schools
thouyh thoy are preventéduffcm doing so because of a roeluct-
ance of the Burcau to encourage Indian parent and tribal
government influecnce in this area of Indian life.

7. The Bureau of Indian Affairs is misinterpreting and
is inconsistently applying the "Indian prefercnce”™ reguire-
ments, Tbig reflects adversely on the abilitv of the Bureac
to perform at any.éﬁtlsfactury degreaae of elffcctivenoss and
discourages qualificd lndians from applying for positions 1in
the Bureau mf.Indian Affairs,

g, The budget system {Band Analysis) provides an
aightcen-month span of estimating necds without a realistic
gqoal of long term needs of the tribe. Thoe Band Analysis pro-
vides only a small margin for decisions and on less Lhan half
of the Burcau of Indian Affairs budget., Thore are nworco
programs noet banded than are on the Band and the Indian
tribes do not even see or know what the unbanded programs
contain,

o, nocentralized data procossing system is being ap-
dated, but wvarious other offices are establishing wmini-
computers without regard to the central plan. This will be
cexponsive, undermine the central activity, duplicate or
deprive the central system of burcau-wide data.

1n. The Central Data Sysiem provides certain data, bul
comparative infermation to determine if thoe funds are dis-

tributed in accord with tribal needs as Justificed to Cangross
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is_not provided. Neither arce thesce adeduate chocks and balances
Lo detorming if uquitﬂblé;yﬂp af funds to Indian friboes 1s heing
achieved.

The Task Force recogniges there are throo specific desail-
ed investligations being conducted simultanenusly with federal
administrative policies and practices being reviewed in detail.,
These arc p?theptirgly available'tq the Task Force. llowever,
such fdata will supplément this report and will be available *o
the Commission for their use in the Finsl Report to Congress.
These studies are: {1} Foederal contracting; {2) Federal budoet:
(3) BTA Managemoent Study.

llaving a Taskx Force membor participate in establishing
and conducting these studies has allowed cortain elements to
he coordinated with other reviews conducted directly by our

Task Foroo,
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Foasibility of Alternative Todioan Elecbive Sodicos

Indian nations and E}Hﬁcs seck to oxercise thoir right aof
self-governmont and all sovercign powers of any naticn or stato.
The courts and Congress have recognized.triba] soveraignty --
the Indian tribes' right to govern Lhemselves. On at least two
very early occasicons, the United States invited Indilan nations
and tribes to join the confederation of states and send dele-
gates to Cangressz, but tribes chose to romain indevendont
naticns.

The Supreme Court has said that the United States is the
trustee for Indian nations and tribes after the {ashion of a
greater power protecting, but not dissolving, the interest ol
a lesser power. While this may be the proper relationship
Eetweon the United States and the Indians, the actual =state
of affairs suggests that tﬁe United States is occuapying Indian
territory and using Indian territory in a fashion of a coton-
ial power. Indeed, Indian lands and neople are rulced by a
"government department" in much the same way Britain ruled
its colonial empires.

Wee further find that:

1. TL is nat considered by Indian tribes and people to
be desirakle for the United States to create o political in-
stitution for Indians through which Indian notions and triboes
may of Ficially participate directly in the national policy-

makinag and program development activities of the U.S5,
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QovoTnment. 1ot rqtﬁur, ik disan iuternal Indian decision
whebther such efforts shép}q ke initiatod and kow A tribe
will retain its own sovereign identity in any such oroani-
zallon, 5Since each state, county, and municipality deals
as a separate entity within the federal structure, so do

Indian nationsg feel they should be vermitted the same privi-

lege to deal directly, as necessary.

A el o= r

2. The mofe.than three hundred Indian nationgs and
tribes {including Alaska Watives) represent diverse socigl,
cultural and ﬁolitical units which have only Jjust bogun
developing extra-territaorial institutions and alliances
which constitute loose pelitical cntities among tribal gov-
ernments.

3. There is no clearly defined position amcng Indian
nations or within the national government concetning the
pelitical status of 1Indiannations and triboes.

4, Following are four alternate metnods for establish-
ing direct trikal participation in the natinnal government as.
discussed at two special meetings of Task Force #3:

a. Election of Indian voting or non-voting dele-
gates to the U.5. Congress from four Indian-¢reated states or
territories: Northwest, Southwest, Midwest and Southeoast.

. A tribally-creakted "Union of Indian Nations®
which cHorciscs varyving degrocs of governmental aothority
dopendent on the oxtent that Indian naticons and tribes lend

their own powers to 1k,
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. . Rlection of an Toadian Board of Ropreoscontaclives
or Commissioner empaweredl?pldefine U.5. policy toward Tndian
nations and direct the program development activitics and
coordinate with all departments of the federal governmenit as
they relate to Indian interests.

d. BRecognition of Indian trikoes in a manner simi-
lar +to th;_try;; relations hetwoeh ic foederal governmnent and
Micronesia,

o, Tribal efforts with national Indian organization
support to initiate legislatiecn within the naticnal geovern-
ment are impaired by an administrative system and legislia-
tive svstem which does not have adeguate capability, experi-
ence, or knowlcdoge to decide Tndian necds and intcrests muach
less the right to do so without Indian consont.

G Ah Tndian tribe may ke defined as being a small
nation which nad its documented origin prior to Lhe coming
of Eurcpean explorers and whose descendeonts have continued
its cultural and political existence. &An Indian nation may
cxercise governmental powers over those porsons who naturally
are or who join and express allegiance bto that established
Tndian nation. An Indian nation exists if it 1s rocognized
by thoe majority of Indian nations around whose areas such
pro-Furopean history has identified.

i Aan Indian is a native perscn who has preimal
allogiance to an [ndian nation, who is cntitlaed to be or who

has (by formal proccdure or hirth}l been oflicially accepted
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. M ., Sevm——— iy

as being a member by gppropriate Indian authoritiasg Wibthin o
distinct Indian nation,

g, Congreoss does pot have a unified method for cver-
seeing the Exccutive asg tgo whether it ‘carried out" legista-
tive cnactments a5 actually intended when concorpod with
Indian affairs.

G- "The unilatera] exLensinn of citizenship o Indians
by the United States did not qreatly cnhance the vigh*ts of
Indians. 1In-zome d¥eas, it has heen interpreoted as a Reans
for eroding tribal rights, Sovereignty and Prevoenting +he
exercise of sell-government.,

10, The total Indian population is not groupcd in any
location in sufficient mnobeors to have even the slightest
influence in the policy-making or Program development activi-
ties of the United StateangOVErnment for Indians, Indiarns,
45 a result, do not have direct representation in bhe nat-
icnal government.

11, Indian nations and tribes require substantial
financial and technical asslstance to subsidizo trikal
qovernments because of their small revenue base and should
a national alliance be voluntarily developed, substantia]
financial assistance Lo facilitate the Oporalion bhoreof
would be neLessary.  Buch plans advanced include an annital
grant similar to the Canadian Blan or by cstablishing a
"permancnt trust fund® from which the pPraoceads of Carnings

could be Qircctly available to the appropriate Indian
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organization,

12. Indians do not have an effective method to redress

gricvances when the United States violates Indian rights or
usurps tribal powers, especially as they consider such reolat-
icns within the jurisdiction of the Legislative Branch.

13. In vxcess of Len Conuressional committoes exerclse
Jurisdiction over matters related to Indian affairs, many of

which arc not adequaﬁely informed about United Statcs/lndian

rolations,
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F. Principal Reccommendations

T

In order to remove 'the continual threat of termination
of the trust, we recommend that:

L, Congress enact a law which formally affirms thoe
continuing United States responsibility to prescrve, protoot
and guarantee Indiaun rights and proverty. This policy
should not permit the liquidatidn ¢f Indian lands and resources
or terminate the trust relationship with any Indian tribe, but
should affirm a perpetual trust rvelationship.

Tn order to provide a more common point of assembling
data on Indian affairs and cstablish a basis for improved con-
sistency by the Congress, we rvecommend that:

2. Congress create a full Comnittee an Indian Affairs

in the llcuse of Represcntatives and a fall Committee on Indian

Affairs in the Senate. These will replace the two Subcommitb-
teaes on Interior and Insulﬁf Affairs in the Housce and Scnate.
a. Fach full Committes should have a staff

experienced in Indian affairs in sufficient numbher to insurc
Lhat Committco members will have access to maximum infarmed
assistance. The Committees sheould have the uswual power of
oversight and power BEo review all legislation which may hawve
impack on Indian nations, tribes and people.

It would he naive.ta assume thal the Seocretary of the
Interior would suddenly become aware of his trust rosponsi-

ility to the Native American people. Historically, he has
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becn allowed Lo deal with Indians under rules and regulatioans
that weigh heavily againép_any rights or benefit Indian tribes
or individuals may have. The Secretary of the Tnterior has
not fulfilled his duties as the trustee. Tndecd, the
Secretary of the Intericr has been permitted to be despaotic
with his authority. Therefore, in order to remove scorious

"oconflicts of inte

rest" problems, separate administrative

layers, and tc provide administrative control and legal

counsel for Indian advocacy, we rocommend that s

2. Congress establish an "Tndependent Agency for Indian
Affairs". The authority and responsihility for matters relat-
ing to Indian affairs or arising ouwt of relations with Trdian
nations and tribcs shall be removed from the Department of
Interier and vested in the Independent Agency., The Independont
hgency for Imaian Affairs should be devoted to teochnical agsise-
tance, primary sorvice delivéry, program development assistancoe
and tegal protecticn of Indian rights and property.,

2., The Independent Agency be empowerod to coordiﬂ-.
ate all the activities of the federal government in response
to the overall program needs of Indian nations, tribes and
people.
In accordance with this power, the 1ndeponﬂent
Agency be mandated to participate in all program and budgst
rlanning activities of other [ederal agencies, burcaus and

departments whose programs are available to the citizens of
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the United States to provfd; for adeguate funding tfor American
Indian tribes and people.

b. The Independoent Agoncy in;lude a legal depart-
ment responsible for providing legal protection of Tndian
rights and property. The legal part of the ITndependent hacncy
be authorized to serve as the counsel to advise the hgoencoy.

The Agency E%;éf£hé ﬁption ta initiéte litigatiaon with approval
of and on behalf of Tndian naticns and tribes, or when appro-

priate, rccommend that the Department of Jusiice provide

supplemental services,

c., The Independent Agency have a "Commissionor" as
its head, appointed by the President of the United States,
subject to Senate confirmation. The Agency head should he
appointed from a roster of candidates recommendoed by the indian
commupnity. The head of the Agency should be appointed for a
Eixed term.

d. The Independent Agoncy be mandated by Congress
to design an Agency budget, program and accounting svstem in
a fashion which permits full and direct tribkal particimation
in all elements of every program being provided for thoir
benetit by the United States. The Cangress's mandate should
include a requircment that a detailed "national Tndian bBudget”
be drawn up in addition to an Independent hgency budget,

¢. The Indepcndent Agency be structured so that
there arc two levels of administrative authority, i.c., Cent-
ral Qffice and the Agency Office at the tribal lewel. The
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prosent Aroea DFFices of Lthe Burcow of Tndion Affairs shall boe

abolished and replaced with regional administrative and, as

appropriate, technical assistance ofifices, withoui linec

authaority.

£f. The Independent dgency boe mandated to dewvaerlon
long range as well as short Lerm tribkal developmont programs
which will reflect the annual funding needs for human and
natural roscurces.of- cach tribe. This program should he pro-
jected for at least 10 years and as each budget is supmitted,
a new year is added to the projection. The long range plans
should ke updated with the idea of providing a dependable
approach to tribally projected goals in the short and lang

term needs.

g, The Independent Agency be cvnarged with establish-
ing an Agoncy Office for cach reservation, Puchlo, band,
rancheria and Alaskan district. In the case of smaller
communities, a local office extension of an Agoency should be
established at cach locality to provide technical assistance,
services and protection. This should cxist to recognize
tribes as sSeparate entities with diverse social and coonomic
requirements.

d, Congress enact an "hmerican Indian Tribal Government
Assistance Act™ through which direct appropriations Tfor treibal
governmental needs arce met in the fashion of revenuc sharing.

3. Congress not enact any laws to organize an Indilan
olective body for purposes of representing Tndlans in policoy

and program development activities.
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G- Transitional Recommendations

T

The Task Force on Federal Adminisiration and Structure
of Indian Affairs bolieves that several immediante ackions
must be taken by Congress and the Exccoutive Branch to improve
present Tndilian administraticon and bring about more vigorous
protection and assistance (Lo Tndién tribes while major changes
in administrative arrangcments ﬁre being made. Thercfore, wo
recgommend hat:

1. Ao "Spenial Action Office for Indian Affairs” b
created under the direction of (he President. This Special
Office be charged with the responsibility of planning and
directing the administrative transactions of Indian affairs
into the Independont Agoency for Indian Affairs.

#4. 'The Speclial Action Office he directly responsi-
Ihle to the President and Congress with full poarticipation
of tribal governments., -

L. The Special action Office be charged with the
responsibility for developing a plan for organizino the
Independent Agency for Indian Affairs and oxecuting the
administrative transition subject to the approval of Indian
tribal governments throuvgh an acceptabkle system of partici-
pation, and Congress,

2., The Special Action Office he authoerized to
review and comuent on any actions of the Scoretary of the
Interior and tne Commissioncr of Indian Affuirs which

impact on Indian tribeg and nations during the transition,
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. The Special Action Office be authorized to dewvelap
a plan for employment tﬁrpugh 4 mpecial Tndian Service Regula-
tions ta replace Civil Scrvice Commission Requlations for
the TIndcpendent Agency.

e,  The HSpecial Action Office be authorizod asnd
adequately funded to excroclse its duties for a two-year
period from the point of beginning.

fidqfhé.séﬁcial.hctinn G;Fice be directed to develap
a government-wide plan for the institutionalization of Indiarn
Impact Statements which would be required of any government
agency or state government which ifntends tn iritiate actions
which will impact on the lives and properly of Indians.

2. The Lureau of Indian Affairs be immediately author-
ized to fund Indian programs by direct grant to tribzl
gavernments, tribal programs and where warranted, bo Indiarn
asslistance prganizations in additian to contracts.

3. All authority presently vested in the Arca Office
of the Dureau of Indian Affairs be distributod between the
tribal government and the local agency as a result of nego-
tiations between the tribkal gowvernment and local agency
superintendent.,

d, Tribkal governments he permitted Lo particlpato in
the selection and coplovment of Agoney Superintondents and
Branch Chicfs. This process musi be cstablished in accord-
ance wWith a negotiated agreemoent hetweoen the Comwmigssioner

and cach tribe. Prior agreement and determinations of
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gqualifications, experience and position reaguirements should
be accomplished. f;r.

5. The Bureau of Indian Affairs submit a full report
of budget totals and budgcet breakdown to each iribal qovern-
ment and the appropriations committees before the appropri-
ations processes beglin.

6. . In_both administrative and judicial proceedings,
Indians be assured comﬁetcnt, indepondent counsel.  The
extent that a tribe cannot afford counsel, the government
should wundertake to financoe ropresentation.

7. In cases freec of conflictinug government intorest,
the government fulfill its responsibilities under federal
law to represent Indian tribes. This representation boe
under the direction of the client, not the government,

B. The budget system known as "The Band Analvsis"
be revised so that tribes may detcrmine and participate in
the [ormulation of all program items conducted by or for
them on their reservation or f{or their benefii, This
should provide for separatc office budgets for cach level

af the Bureau of Indian Affairs.
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CHAPTER L.

ADMINISTRATION OF THE TRUST

A, Egview af the Poligi

The relations between Indians and tthe United States have
been historically dictated by the nature of Indian land
ownership and the unguenchable desire of U.S. citizens to
use and defupy Indian lands. The Department of the Interior
and the Department of Justice bhave boecome the primary insiru-
ments of the United States government responsible for both
transferring Indian land to non-Indian ownership and, para-
doxically, responsible for protecting and guaranteeing
Indian interests in the land and resources. This conflict
of missions has bheen the subject of numerous studics and
analyses with the frequent conclusion being that it is
nearly impossible for thesce two agencies to scrve both the
interests of the United States and the interests of Indians.
Yet, in spite of these conclusions, the conflict has
persisted for over cne-hundred-twenty-seven years sinco
the establishment of these departments,

To remedy this conflict, administrative and policy
alternatives must ke found. A closer leook at the naturce of
Indian land ownership and the development of  Tisijan brast

administration iz, therefore, warranted.



At the time of the first mettlements by Europeans on dhe
North American c0ntin9nt,Pno less than five powors (Britain,
France, Netherlands, Spain and Sweden) laid elaim to tho
osovereignty owver the eastern seaboard.., The BEuropeans justi-
ficed thelr occupation and colonization of the New World by
asserting the need to extend the knowledge of Christianity to
the native inhabkitants and to bring the infidels and savagoes
living in the Now World to human civility and to a seiltled
and quict government. The Catholic and Protestant morarchs
both asserted title to the land, however, they differed in
the sourcces of title,

", ..the former derived their title from the Pope

who made the donation for the purpose of extend-

ing the kingdom of Christ; and the latter ocou-

pled the territory under the same pretence, with-

cut a grant; but neither asserted that pricr

discovery gave any right to the soil.™ 1 /
[Emphasis added. ]

The right to occupation was therefore deriwved through
the Pope and from the obligation to Christianize Lhe native
population. Most importantly, the right of occupation wias
dorived from permission granted by tribes scttled on the
land. The nature of Eurcpean title was that of "use and

coccupancy” and, as Blunt points cut, native title wan viewed

1 / Blunt, Joscph, » Historical Sketch of the Formation of
T the Confederacy Particularly with kReference ... The
Jurisdiction of the General Government over Indian
Tribes and the Public Territory. p.ll
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in the same manner s .

"In fhe British provlnc 5, although individual in-
stances may be found in whieh Indian richts were
viclated; their title to tho soil was always
respected by the public authorities. It was not,
indecd, regarded as_a fee simple, which cannot’
properly belong to wandering tribes in a huntor
state. But that thoy had a right to territary
within certain boundarics and that thicy were treat-
ed with by the colonial governments From the first
settlement of the country until those governments
became independent of the Crown, to induce them to
trarsfer “and sell their titleé to the whitcs, are
incontrovertible facts." 2 / [Emphasis supplicd. ]

When the colonies of the various European powers boagan
to grow and expand, conflicts erupted between them as thov
encroached into one another's territorial limits. It was
at this point that the principle of "the right of pricr dis-
covery" was strongly asscrted particularly when claims of
title could not be supported by actual ocoupation. For
over three hundred years conflicts between Lthe Eurcpoan
powers erupted time and time again as a rosult of Lhe uncor-
tain limits of each territorial claim. From the time of thke
first settlements to 1795, the purpose of the colonies
evolved from mere missionary ocutposts of Christianity to
cutposts of commercial enterprise.  With that change came a
radical alteration in the naturce of Luropean title to tho
tand. The purchase of Indian lands and their subsoguent
gocupation by Europeans for an extended poriod of time had
caused the evolution of Europeoan title from that of "use and

cocupabtion™ to a status of "fowe" which was vesked in the

2 / Ibid, p. 11-12.
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Crown and :olﬂnies.and later, the United States. There was
no similar change in Eﬁg Fucognized Indian intercst in
territory., Indian title continued to be characterized as
beinag one of "mere use and occupancy". The trihes® richt
ko excrcise severcignty over theoir own territory, was ta a
considerable extent, impaired or diminizhed -- and Lheir
title of use and cccupancy was considered by the Europeans
to be uxtiﬁguished'cither by congquest or by purchase.

The myth that Indian title is not one of POSSES500Y
interest and "merely one of use and occupancy" grew out of
an arrogant belief that Indians are “incompetent” to hold
and control land, The ancient religiocus belic! that Tndians
are "infidels, bharbarous, uncivilized savages" survives
to this day, though these vicws are expressed in moro
subtile ways,

The myth that Tndiamns Jdo not retain full title toa their
lands and all intcrests in natural rescurces, but have oniy
temporary use until that title and those interesls arc
extinguished by conquest or purchase was perpetuated by the
U.5. egourts, In 1810, the Supreme Court held "that the
nature of Indian title, which is certainly to be resoocoted
by all courts, until it is legitimately extinguishod, is
nct such as to be absolutely repugnant to scisin in froe on

the part of the State.™ 3 /

¥ / l'letcher v, Peck, & Cranch 142 (123143,
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In a later Suprome Courl decision, the churactor of
Indian title was described as follows:

"In the establishment of these reiations, the rights

of the original inhabitants were, in no instance,
cntirely disregarded; but were, nocessarily, to a
cansiderable extent, impaired. They were admitted to
be the rightiul occupants of the sail, with legal a=
well as just claim to retain possession of it, and

use af it according to their own discretion; hut their
right to complete sovercignty, as independent nations,
were necessarily diminished., while the difforent
nations.of Furope respected ‘the right of the natives,
as ovcupants, they asscrted the ultimate dominion to

be in themselves, and claimed and exercised, as a con-
sequenae of this ultimate dominion, a power 1o grant
the s01l, while yet in possession of the natives.

These grants have been understood by all to covev a
title to the grantees, subjoct anly to the Indian right
of occupancy.

"The United States, then, have uneqguivocally acceded
to that great and broad rule by which its civilized
inhabitants now hold this country., They hold, and
assert in themselves, the title by which it was
acquired. They maintain, as all others have maintained,
that discovery gave an exclusive right to extinguish
the Indian title of occupancy... to give also a right
Lo such a degree of sovereignty as the circumstancos
of the people would allow thoem to excrcise.  The POwWaT
now possessed by the government of the United States
to grant lands, rvesided, while we were colenics, in
the Crown or its grantees. The validity of title
given by either has never been questioned by our courts,
it has been exercised uniformly over territary in pos-
session of the Indians., The existence of this noWer
mist negate the existence of any right which may con-
flict with and control it. An absolutce title ta lands
cannot exXist, at the same time, in differcnt persons,
or in differcnt governments. An absolute, wmust be an
c¢xclusive title, or at least a title which excludes
all others not compatible with it." 4 7

As Cohen points out in a paper titled “Original Indian

Title": 5 /

4 / Johnson and Graham's Loases v, McIntosh, 8 Wheat. S72-
T 90 {18213,
5 / Cohen, Felix 5. Original Indian Title, Minnesota Law
" Review {19473, ) —
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ve. A Eederal-grant of indian land would convey an
interest, but this, intcrest would not become posses-
sOry interest until the posscessory title of the
Indians was torminated by the foderal gavernnent. " & /
The only method Ly which Indian possesscry title could
be Lerminated by the federal government was, and s today,
through obtaining Indian consent and the righbt of purchase.
It was against this historical background that the
primary responsibility for managing bBhe United States' rela-
tions with Indian nations and tribes was transferrod from
the War Department to thoe newly-created Department of the
Interior on March 3, 1849, The now Department was oroatod
by conselidating the functions of the Patent 0ffice, General
Land Qffice, accounting authority for officers of the courts,
Department of Indian Affairs 7 / and the Pension Office
under the supervisory powcrs of the Secretary of the Tnteriar.
With the transfer of the Department of Indian Affairs
from the War Department, the Secretary of the Intericr not

only assumed the supervisory responsibility In relation to

the Commissioncr of Indian Affairs, B / but the role as theo

6 / Ibid, p. 294.
"7 / Organized pursuant to an Act of Congross, Junc 30, 1834.
"B / Established pursuant to an Act of Congroess, July 9, 1832
"~ Providing that the Commissioner of Tndian Affairs under
the direction of the Secretary of Wour shall "have tho
dircction and management of all Tndian Affairs, and

of all matters arising ocul of Indian relations..."
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the primary aqenﬁ of the Uniéed States responsible for pra-
tecting the rights and prdoperty of Inﬂian nations and
tribes. 9 /

From the very oulset, the mission of the Department of
the Interior came into conflict with the mission of the
Indian agency placed within i, .There had becn substantial
conflict between the m;ssimn ﬁf the War Department (to open
up lands for white settlemept up to the west banks of the
Mississippi) -and the mission of the Indian Service [dirccot
and manage all Indian affairs and all matters arising out
of Indian relations to prescrve peace and friendship with
Indian nations and tribes). The same conflict cmerged with-

in the Department of the Interior,

9 The enactment of the Northwest Ordinance by the Contin-
ental Congress in 1787 spelled out the intent of Con-
gress that the U.5. shall protect Indians from cxtor-
nal encroachments on their rights and property when it
stated that ".,.. laws founded in justice and humanity
shall, from time to time, be made for preventing wrongs
being done to them..."

Subsgequent legislative enactments demonstrate the inten-
tion of Congress to regulate U.S5. c¢itizens in trade and
intercourse with Indian tribes ({(Tradc and Intercourse
Act. First Cong. Scss.II Chapt. 33,34, July 22, 1790)
{Trade and Intercourse Act, 23rd Cong. Sess. T, Ch. 161,
Junce 30, 1824, 4 Skat, 729}, as a clear effort to pro-
toot Indians from “wrongs done o them.  Presideonta)
authority was required for enforcement of thesoe Acls bo
i carviced out by the Secretary of War. And the obhliga-
tion of the U.S8., ta protect Indian tribes and nations

is firmly established in the courts: Cherokec Nation wv.
Georgia, 30 U.5. (5 Pet.) 1, 17 (18311, and 1U.5. wv.
Kagama, 118 U.S5. 375, 383-84 (183G},
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Tho Departmen& Of the Tmterior's major functian had
emcerged as the hroker éﬂ_lndian lands! The objective was
to transfer as much of the ceded Indian land into private
ownership as possible while rapidly extinguishing Indian
title to non-ceded lands for the same purpose. Jommis-

sicners for the Indian Service were selected with regard

ko thci; commitmept to this objective while token recogni-
tion would be given to the U.5. obligation to protect
Indian rights and property ﬁgainst encroachments.

The Exccutive Branch, through the Depariment of the
Interior, continued to carry out the War Department policy
toward Indians of removal, confinement, suppression of
violence and appeascment, The policies and practices of
the War Department were built on militarism and destroction
cf a racial minority -- reflecting the viecws of the old
Indian fighter, GCeneral Andrew Jackson., Thne Tnterior Doepart-
ment's policies were only slightly modified from thosce of
the War Department though the end results were the same ——
destruction of Indian tribes and poople.

Congress had successfully exercised the dominant
aunthority for Indian affairs until General Andrew Jackson
becama President. Flection of the "old Tndian fightep!
marked the heginning of increased control of Indian affairs
policy in the Execcutive and the decline of Congrossional
power to set policy —- to regulate relaticns beiween

Indians and thce United States. John Collier illustrales
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this point in his hook, Indians of America. A

n

"In 1828, Andrew Jackson was clected Prosident. e
was a 'porderer' and had been a famous Indian fightor.
Immediatcly he put through Congress an act called Ehe
Indian Removal Act which placed in his own hands, the
task of leading or driving all Indian tribes Lo some
Flace west of the Mississippl River.® 11/
The "plenavry power" of Congress to requlate relations
between the United States and Indians 12/ wad been dealt

a serioqs'y}oy. The Executive Branch had emerged as the
dominant forcce in Indian affairs and sought to strongthen
1ts hold by becoming the "expert" in all matters associated
with Tndians. The Congress had become a rubber stamp to the
designs of the Fxeccutive. Though Congress had been a DRIty
ta the violation of (reatics in the past, it scemed to cast
aside 1lts solemn constitutional charge and its policies of
respect for Indian rights and territories. Tt scemed to
cmbrace General Francis €. Walker's view concerning honor
toward Indians. Writing in 1871 as Commissioner of Indian
Affairs, he said: "When dealing with savage men, as with
savage beasts, no guestion of national honor can arise.
Whether to fight, to run away, or to omploy a rusc, is solo-
ly a question of expediency."

Theearly 1870's found the Tnterior policy-makers in

the midst of a dilemma. They had successfully redoooed

Indian territory to tiny enclaves scgregated from non-Tndian

10 / ¢ollier, John. Indians of America. 1947
1bid. p., 1l22.
Copstitution of the U.S., Article 1, Scoc. B, Clause 3.

=

1/
2/
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populations and instituted a policy of noa-interforcence. The

question was whether tﬂig policy ought to continue or a

policy of ecivilizing and assimilation ought o bo amphasised. ..

a policy which would requive dismantling Indian roscrvations
and reservation life. Joln L. Frecwan wrole in his 1952

docteral dissertation, the following obscrvation about this

perind,
"Having relieved the Indians of most of their land,
having confined them te reservations and forced or
bribed them to remain peaceful, the United Stateos
was canfronted with the preblem of whether to can-
tinue a system which would minimize the necessity
of further adjustments by Indians, yet was an
apparently unending systom conflicting with Americ:n
individualistic ideals, or to take individvalizing
steps which would end the system, yet which mighe
involve more difficult adjustments for the Indians
than ever hefore. The moral burden of what Lke
United States had been doiny to the Tndians finally
caught up with the policy makers.. .Y 13/

The solution to the dilcimma was generated by Interior
pelicy-makers who offered- the General Allotment and Citizon-
ship het of 1887. 14/ Boetween the two policy options, tho
choice was made in favor of civilization and ultimate
assimilation. Survival of the fittest, the doctrinc of
social Darwinism, was the ruling system of thought. The
view was that Indians ought to be given a freedom of cheice
on the same basis of other citizens.,  Eoach Indian oucght to
bhave the freedom to compele, to assune responsibility and

participate in the national economy the same as all citizens.

13 / Frcewan, John L. The New Deal loy Indians, p. 39.
147/ 24 stat. 338.
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The flaw of this Eyétem af thinking was that Indians were
given the choico of SUEYiVi”U in a white and foreign world
or die out as a people. Many Indians chose the latter.
Tndian societies which had hecn weakened as a result of preo-
tracted wars or neglect by the government which promised bo
protect them were now being forced to make a final choice --
either become "white men" or suffer the conscguences.

The role Df.tﬁe Department: of the Interior as the prine
agent of the United States éarryinq cut the national goverp-
ment's respﬂnéihility to protect the rights and propoerty of
Indian tribes and peoplc, had clearly been set aside by the
palicy-makers. Prior to 1870, the only methods by which
Indiang were protected against non-Tndian encroachments on
Indian tribal or indiwidual rights was through military
policing actions or by direct action of the courts. Neither
method proved as a fully succcesstul means for cnforcing laws
or praotecting Indians.

On June 22, 1870, Congress created the Department of
Justice., 153/ Its function was to represent the national
government in the federal court in cases of exceptional
gravity and importancce. The Department of Justicoe thus
bocame the legal arm of the Fxecutive and each of iks
Departments.  Since the Secretary of the Tnterior was obli-

gated to protect Indian rights and property, Congross provided

15 / 16 Stat. 162; 28 U.5.C. 501, 503.
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a means for the Secfetary to protect them by cnacting legis-
lation designed to permi;hleqal action, 16/

Specific statutory authority was enacted to nermit tho
Gepartment of Justice to represent Indians in all suits at
law and equity. The U.S5. Code prowvides that:

"In all States and Territories where there are roser-

vations or allotied Indians, the United States dis-

trict attorney shall represent them in all suits at

law ahd cquity.” 17/ ’

Because of the broadness of this provision, if is prE -
able that this factor cxplains the failure of the Departmeon®
af Justice to adopt a consistent pelicy on when the U.S5,
district attorneys appear in courts on behalf of the indians.
It is surely the case that not until 1932 did the Department
of Justice hegin sctting out its policies regarding thoe
representation of Indians. 18/ The de¢fense of Indian rights
and property in courts of law then hecame the responsibility
of both the Departments ofFInterior and Justice. Claims hy

Indians against another party or by another party against

Indians demanded specific action first on the part of the

16 / act of March 3, 1893, 27 Stat. 612, 631,

17 / U.S.0. 25, Scction 175,

18 / Justice Department File No. 90-2-012~1. HMemo of July 29,

1932, defends litigation relating to oil ravalties or
other mineral rights and represents Tndians in suits
involving federal and statc taxes. Justice Dovartment
File No. 90-2-012-1. Memo of July 29, 1932, roprescont-
ing Tndians in matters relating to their allotments or
reservations or to property over which Congress has
provided United States supervision.
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Lepartment of the Interior anl secondly, by the Department.
of Justice to defend Indians in legal matters "in which the
United States has an interest." 19/

By statute, 20/ and by judicial decisions, 21/ tha
United States has obligated itself (o proserve, protoect and
guarantee the rights and property.bf Indian nations, tribos
and pcopla.n_mhiszobligatiﬂn 15 freoguently called Lhe "trust
responsibility”.  Executive authority for administoering or
managing the trust has bccn-vEEted glmost entiively in the
Secretary of the Interior and the Commissioner of Indian
Affairs. Carrying cout the duties of the trustee {United
States}t, the Secrctary, Commissioner and their delegates arc
required to perform their dutics with care, skill and

diligence comunensurate with their professional capacities.

Though the Secretary of the Tnterior is the prime agont of
the trustce (U.S5.), there is no statute, court decision or
statement aotherwise in law that the trust responsibility Qs
limited only to the Department of the Interior. indeed, any
agent of the United States, when carrving out the 0.5, trust
responsibility, is required to pecform such duties with the

highest degree of care, skill and diligence.

19 /7 {ohen, Folix 5. llandbook% of Faderal Indian Law, p. 257,
20 / 16 Stat, 162; 2B USC 501, 503, Trade and Intcrcourse
~ Acts, Northwest Ordinance.

21 / Cherokee MNation v, Ceorgia, 20 U.5, 1 [(1831): wWorcoster
~ w¥. Georgia, 31 U,5. 515 (1832); United States wv. Kag i

1ls U.s. 381 (1486},

22 / Burcau of Indian Affairs, Veoder, Wm., Federal Trust
77 Responsibilities for Managing Indian Forests with Polint

22/

!

]

and Authorities in Support, Memo ol Sept. 19, 1568, 71,
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"Performance of that trust has historically related,
and now relates, ko the entire gamut of human and
community life. ‘Fhey arc regquired to perform their
duties as agents af..the nation with the highest
degree of good faith, solely {or the bencfit of the
Indians.™ 23/

Officials of the Department of Justice, though not the R ime
agent. of the trustee, are bound to that same requircment of
professional conduct.

_____ Commissioner John'Cpllier announced a Now
Policy toward Indians. wﬁich radically departed from the
administrative policy of the Executive Branch, Instead of
a "policy of confinement" or a policy of "Indian civiliza-
tion and assimilation" - both of which had failed - Callier
advanced a policy of federal protection, strengthening of
self-government, economic and technical assistance and cow-
cxistence. For the first time since the founding of the
United S5tates, the Executive Branch had formulated the
rights and property of Indians instead of the clcar policies
of genoclde aimed at the total destruction of Indian tribes
and pecple. The Indian Reorganization Act of 1934, 24/
for the first time since the Executive Branch assumcd the
dominant role in Indian affairs, it was sceeking to diminish
its own influence and power over the Congress and Indian
tribes.  lodian tribes were Lo recoive vigorous pratoctian

by the United States government; they were to bhe rocognized

23/ Thiad, p. ii
24 / Aect of June 18, 1934, 48 Stat. G987, cadificd ot
25 U.5.C. % 476, et seqg. (19&3).
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as having fermal governments with full powers of governancoe
- ] 4 1 - a - .

within the exterior boundaries of their Lerritories and co-

exist with non-Indian neighbors. 253/

The Chairmen of the Indian Affairs Commitiees in the
House and Senatoe both seemed initially willing to support
the Indian Reorganization Act but, as more of Cellier's
proposals became clear, their -cager support began ta ovapor-
ate. In Freeman's revicw of this perieod, the rcason for
this diminished support in Congress is plain:

"Basic... was the gquestion of the goal of the policy:

Were Indians to be made 'full-fledged citizens' by

this process? Some Committes memhers were wary of

setting up Indian groups which would never ke touched,

never he broken up, nover bear the same responsibility
as thelr white neighbors, They wore wary of any

policy which might move back into Indian group lifc any

Inidans who had grown accustomed to living apart from

Indian group life. Behind this wagz the basic Congroes-
sipnal doubt: Will Indians ever he assimilated?" 26/

In 1934, it was the Congress which asscerted the policy
of assimilation which haa becon so disastrous Lo Indians and
their livliihood and not the Executive Branch. For that
reasan, a major effort on the part of the Executive to con-
form tﬁ long-standing Congressicnal policies Lo protect

Indian tribes and people was dealt a vigorcus blow. The

Congress had come down in support of outmoded Executivo

25 / The Development of Collier's IRA Policy 75, 56-:-
588, 395, 50660-45-120. Federal Archives and Regords
gervice, Fort Worth, Texas. Tndian Service Policies;y
Galley One, p. 1

26 / Freeman, John L. The New Leal for Indians, p. 132.
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policy failures by reasserting the peolicy goal of “civiliza-
tion and asaimilatian.;“.h point never fully appreciated in
Congress was that while Collier was urging a strengthencd
tribal government and tribal responsibility, he was also
attempting to roedress the balance of power between the
Executive and the Congress. On this point, Collier urgoed
that Cang;egg_estgblish a broad'gmlicy which would insure
full expression of the CﬁngressiOHal plenary power over
Indian affairs as originally intended in the Constitution. 27/

Collier had said hefore the Housce Commiltoo that the
Indians had beeon subjected too long to the whims of thoe
Commissicner cr theSecretary of the Interior, caused by
Congress's delegation of its plenary powers over Indian
affairs to the Department and the Burcauw. 28/ Tn Collier's
view, the broad discreticnary power vested in the Secretary
and the Commissioner should be redistributed in two
directions: to the Indians and to the Congross,

“Policy had {luctuated with each new Commissioner.

Only Congress could give basic stability, within

which Indian tribces could go as 'fast and as far!

as they wanted toward self-responsibility, with

the burden of proof on the Commissioner to show
why they should not." 29/

27 / Constitution of the United Statcs, aArticle T, Secc. 9,
Clauvse 3.

28 / Cangress of the United States, Hearings of tho [lousc
lndian Affairs Comm. on HR 7902, 73rd Cong. 2nd Scss.
P 37,

29 / Freeman, John L. The New Deal for Indtans, p. 28.
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Collier's advénced views went unheeded by the Cangress
though a substantiallﬁtmoﬂified version of the Indian Reorg-
anization Act did pass into law. After the death of Prosi-
dent Rocsevelt, Collicr's observations regarding an unstable
policy associated with changing Secretarics and Commissioncrs
re-emerged after his departure. " In succeeding vears follow-
ing Lhehﬁey_ﬁcgl_ﬁra, the Department of Interior cascd into

a "noew" policy guided in part by the conclusions af the
Hoover Commission, 310/ a bhody established to reorganize
the Lxecutive Branch. Lt provided the ficst formal defini-
tion for what hecame the Termination Era. The sconse of
Congress agrecing with this pollicy came in Lhe form of
Housc Concurrent Resoluticen 108. 31/ The Tormination
Policy had become the new phrasc to describe the civiiiza-

tion and aszsimilation policies of the 19th and warly 20th

Coenturics.

30 / 1547,
31 / HCR 108, 83rd Congress, lst Session (1953} .



B. Review of Practices and Procedures

The Department of tHe Intcerior and lator the Dopartment of

LLoar -

Justicoe had become the principal governmental departments re-
sponsible for carrying out the United States’ trust responsi-
bilitics as regards the protection of Indian rights and property,
The principle that guided the development of practices angd [T

cedures in the administration of Indian affairs was basced opn an

interpretation of Chief Justice Marshall's landmark decision
which contained this description of U.5. relations with Indian
tribes and peopie:

"They may, more correctly, perhaps be denominated
domestic dependent nations. They occupy a territory
to which we assert a title independent of their will,
which must take cffect in point of possession, whon
their right of possessien ceases. Meanwhile, they are
in a state of puplilage; their relation to the United
States resembles that of a ward to his guardian.” 32/
[Emphasis supplied. ] - o

The guardian-ward metaphor used by Justice Marshall was
widaly interpreted by the Executive and the Judiciary to imply
that Indians were in a state of helplessness and "incompetence”,
Given this state of affairs, the Executive, through the Depart-
ment of the Interior, translated the guardian vart of the meta-
phor to mean it was the obligation of the United States to
supervise and regulate the internal and cxternal affairs of
Indian l1ife.  This interpretation of the guardian-ward
roelationship gave rise to the promulgation of administrative

procedures and practices which effectively roduced Indian

32 / Cherokee Nation v, Georgia, 30 U.S. 1, 17 (1831).
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reserved territories and commundtics to a status of colonies
conbtrolled by a governmeﬁ;hdgpartment. The authority of the
Department of the Inteorior to contrel Indian land and regources
is thought by the agency administrators. to he absolute. Indecod,
broad interprctations of the Intorior Secretary's powers permit
an absclute exercise of power which has rarcly, if ever, been
The Secretary and the'Commissione¥ of Indian AfZairs
could exercise absolute power within the scope of thelir auth-
ority. Such power over a pecple could not be exercised even
vy the President of the United States and is contrary bo the
very principles and walues on which the creation of the Unitoed
States rests. The powers of the Secretary and the Commissioner
over Indian affairs have been used to benefit private, non-
Indian interests and the economic and strategic interests of
the United States. 33/ Om rare occasions has the power of the
Secroctary been usced to fully benefit the intercests of Indian
nations and tribes. This is demonstrated by the extremely
compleox procedures developed within Interior designed to

"protect the interests of the tribes."

33 / Case examples here demonstrate this point as do the

T 7 numerocus case examplcs recorded in recent Scnate and
House hearings including the Subcommittes on Adminis-
frative Practices and Frocodurcs hearings on Tndian
resource protection and administrative conflicks of
interest, 9%92nd Cong,, 1st Sess.
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1. Procedure fer Redress by Way of Administrative
Bemedy

Due to the extremely broad discretionary powers
of the Secretary of the Interior, many decisions regarding
boundaries, ownership of land, eligibility of an Indian for
services and the authority'af tribal governments to act are
made in the .Department of the Interior. Procedurcs within the
Department tond to allow the_Sucretary te exercise administra-
tive, judicial and legislative powers at whim without checks

on the misusc of powers,

The Department of the Interior has assumed the role
of carctaker of Indian lands and resources. Such a role dic-
tatcs the procedures for using Indian lands and resourceos.

The procedure for gaining consent by the Secretary of the
Interior leads to an administrative determination. 2 request
for such a determination may eminate from a bribe or an indiwvi=-
dual Indian or from within the Department of the Interior. The
procedure ior Indians to gain an administrative determination
involves khe following steps:

[1] Request that an agency supcrintendent take actiaon;

[2] Request that an Area Office Director take action;

[3] Recquest that the Commissicner of the Bureau of
Indian Affairs take action:

14}  Request that the Secretary of the Intorior Lake
action,



The Office of ﬁ?g Eolicitor i3 includaed in this
process at every stage after the superintendency. The Cfificce
of the Splicitor is asked at the regional leowvel! by the Area
Director to legally interprect whether authority exists to
respond o a tribk}al reguest. If such authority is found lack-
ing, then the Commissioner is asked to make a determination,
The Indian ﬂffairé Pivision of the Seclicitor's office is then
asked teo render an ocpinion regarding the power of the Commis-
sioner to respond to the reguest. If the Commissioner is

found lacking in auvthority, then the Sccerctary 15 charged with

the responsibility of making a determinaticn. Tf the Secretary

is not satisfied that he has sufficient authority, then the
Interior Solicitor is asked to render an opinion. AL cach
stage of an administrative determination, the Solicitor's
opinion or legal interpretations tend to be controlling. R

a conscguence, administrative determinations or administrative
rolicy tend to be determined by the Solicitor's office
throughout. If an Indian tribe is not satisficd with a final
administrative determination, then the alternatives include
legislation or judicial relief. The Secretary's determinations
brocome final unless overturned by the Cangross or Lhe court.o.
As a practical matter, the courts have avelded pacticipating
in questions related to Secretarial decisions. For the tribe
or individual Tndian, the last resort bocomes the logislative

Fracess.
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The procedure for gaining an administrative doter-
mination is opcn to numerﬁﬁg opportunitices for subicctive
decision-making. The process for administrative determina—
tions is predicated on an assumption of objcctivity and the
full commitment of persammel to carry out their duties with
the higest degree of care, skill and diligence. With so many
lovels oftﬁééiéioﬁwmakinq and the ﬁidely varying degrees of

competcehce among personnel, the subjective decision becomes

the norm rather than the cxcoption.

2, Conflictk of Interest

To complicate the procedure for solving problems or
gaining administrative determinations, the Neparkmenl. of the
Interior is cobligated to carry out two missions which are in
cssential conflict with one another. The Department rust
serve the public interests in its management of lands and the
use of resources like coal and water. Similarly, the Interiuf
Department is aobligated to carry out the United States trust
responsibility to preserve and protect Indian lands and
rescurces, When the public interests compete with the inter-
ests of Indian tribes, then the Department of the Intoricor is
faced with a conflict of interest. While such conflict of
interest is generally inherent to any government AYENCY wWhen

it deals with public matters, it is not appropriate *or the



United States to permit its public inlerasts to competo with
the interests of Indian H?Fipns and btribes. 34/

The conseguence of the Secretary of the Interior having
the primary responsibility for carrying out the trust obliga-
tions to Indians while having the major responsibility for
the manacvcment and conservation of public property and
resources is a bias against the conflicting property rights
of Indian tribes, ;ggf ‘Administrative conflicts of interest
hinder the effective discharge of the United States' trust
responsibility; This is illustrated by the following

examples;

SaN JUAN-CHAMA PROJECT

The Bureau of Reclamation developed a plan to divert
thousands of acrc feet of water from rivers and streams in
Colorado, west of the Continental Divide to the Rio Grande
River in New Mexicec, east of the Divide to increase the supply

of water for the City of Albugquerque, Hew Mexico., The wators

34 / This poinl 1= made clcarly by Professor Reid P, Chambors
in a study prepared for the Subcommittee on Administratiwve
Practices and Procedures, %lst Cong., 2nd Sess,., Jan., 1972.
"This conflict then, is not one which properly can be
resolved through the process of balancing conflicting
interests. 5Such halancing procodure within the Execulive
Department 15 desirable where compelling public policies
are being halanced; this, of course, is the method by
which public poligcy is formulated. But, private rights,
which the U.5. 15 obligated as a fiduciary to defond,
cannot be so balanced against conflicting public purposos.
Tho government's relationship to the Indians i3, in this
respect, unique in character." p. 236. {(Discharge of the
Fedeoral Trust  Responsibility to Enforce Claims of Indian
Trihes: Case Studies of Bureaucratic Conflict of Interest.)

35 / Ibid, p. 237.




that were to be diveftud cithorn passed through or were adjacont
to Indian lands. PRoth tﬁgerruau of Reclamaticon and the Burecaun
of Indian Affairs were charged with the roesponsibilibty for the
water diversion plan. Throughout the course of the study,
neither agency sought to determine the future impact of the

San Juan-Chama divevrsion on-the varicus Indian trikes.  The

ed 1n a single Qafagfaph of the overall study which notes that
the tribes do have rights to the water, but no guantitative
studics had beén conducted to determine the future Indian need
for watcr. No effort was made by cither the avencies or the
Secretary of fhe Interior to determine Lthe future neoeds of Che
Indian tribes. Congress was never advised that the intercsts
aof the Indian tribes may be viclated by the diversion of waters
away from thelir rescrvations. Because of this [ailure, the
Indians now have inadequate waler resgources with which to
develaop their reservations.

The emergent needs of these tribes for water give visc to
demands that the tribes' water rights bhe protccted by tho
Secretary of the Interior. The Burcau of Heclamation's response
has becn that the tribes' rights to water have been "inverscly
condemned" by Acts of Congress authorizing the San Juan-Chama
Projoect., The failure to inform Congress about the rights and
interests of the Indian Lribes in the lirst instancoe 1 now
being covered by further deceplicons which suggest that the
past wrongs can only be corrected by "buving tho tribes'
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righta" Lo water. _Tﬁe Indian tribes involved neced water for
agricultural developmcnthhjo "inverscly condenn” the Indian
tribes' rights to the use of water may serve bthe puhbhlic
interest but it most surcly docs not scrve the neoeds of the
Indians.

QUILEUTE LANDS AND BOUNDARIES 36/

The Qulleute Trlbc had bzeen told by tnc Burcau of Indian
Affairs Ethat the Qu1leute Hesgervaticn 1nc1uded twy parcels of
land amcunting to a little over 590 acres. The two parccls
were separate énd surypounded by the Olympic Naticnal Plark
administered by the Mational Park Service, The Tribal Council
had begun plans to build new homes on the Rescrvation, but
discovered that the space needed for their homes included
landz heing administered by the National Park Service. Many
of the older meombers of the Tribe had asserted {hat the reser-
yation was actually much larger and that the National Park
wias 1l1legally operating within the exterior houndaries of the
Regervation,

For several years, the Tribkal Council discussed the
matter with BIA officials and the National Park Service, but
nothing had been accomplished toward resolwving the Tribe's
land preblem. After conducting a thorowgh land title and
boundary study at theilr own cxpensce, the Tribal Council

concluded that the Hational Park was indeed illegsally occunying

36 f Tack Force #3 Hﬁﬂtlnq "with Governcor's Indian Advisory
Council, State of Washington, April 1976; Barl Penn, Vice
Chairman, Auileute Tribal Council,
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tribal land. With its documentation of faets, the Tribal
Council! sought a Secretaf%ql determination to sebtle the
increasingly heatoed disputo.

After a forty-day period of waiting, the Quileute Tribal
Council was adviscd by the ESclicitor's officc that the Olywpic
Park had been created by Presidental proclamation which
specifically ncted that the boundaires of the Park would bo
eatablisﬁeaddégeiuﬁiﬁg the'QuileutezR95ervatiDn". in the
ocpinicn af the Solicitor, the'Quileutes woere advisced no
irregularitiea.had indeed occurred, therefore, the Hecretary
would have to decide in favor of the Mational lark. The
Tribe protested that their study had not been carefully
examined by the Solicitor's office and urged thow to revicow
the materials. The Trikal Council had heen informally
advised that the Solicitor's office was reluctant to reconmend
favorable treatment of the Quileute Tribe becausse "at lcast
twelve other tribes would seek similar return of their lands”
thereby sctting a precedent. After a peried of several months,
numercus trips across the continent to Washington, bL.C, and
substantial expenses drawn from the Trikal Treasury, the
Cuileute Tribal Council received a prepared opinien from the
Salicitor's office which agrecd with the Tribhe's original study.

In 1976, the Quileute Tribe continucs to arge the Sccoro-
fary Lo act in thelr favor; no land has been transferred back
to the Tribe; and the Quileute boundary remains unmarkced and

unreccgnized fully by the Secrotary. The Tribe's economic

&0



and social future remains uncertain because of Lhe failure of
tho Secretary to act whi%e Lhe bublic interests in the Park
continue to be served. s

The Quileute Tribe's experiencus are tvpical of what the
Omaha Tribe has undergone. The Quechan Tribe was similarly
treated to the "Pandora's beox argument” which asscrts bhar
favorable administrative treatment of one tribe results in
other tribes making similar claiﬁé.‘ In the balance is the
existence or cxtinction of Indian tribes.

Examples of this sort are repeated throughout hearings
conducted by the Subcommittee on Administrative Practices and
Frocedures. 37/ The Havasupal dispute with the Forest
Service, 38/ the reclaiming of Pyramid Luke s the Pyramid
Lake Paiute Tribe, 39/ and the Klamath Tribe's loss of a
majox fisheries resource 40/ attest to the great violence
done to tribes by the failure of the Department of the Intoerior
to vigorously perform its d;ties as the prime agent of tho
trustee.

Millions of acres of land have been taken from Indian
tribes as a result of administrative oversight and billions

of dollars warth of Indian resources have been confiscarad

by means of practices like "inverse condemnation". Because

17 /7 U.5. Congress, Hearings of the Subcommittee on Admini stra-
i tive Practices and Procedures, 92nd Cong., lst Sess.,
Federal Indian Protection of Resources.

I8 / Thid, p. 1194
39 / Ibid, p., 1243; p. 1322
40/ Ibid, Part 2,
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thore are no safeguﬁrﬁs against.confiscation of Tndian lands
and rescurces by the privé?prsector or governnent agencies,
Indians are forced to seek judicial review of instances where
confiscation occurs. As noted above, thé administrative
procedure is difficult and complicated and depends wholly on
the "discretion" of the Secretary of the Intericr. Failure in
the adminjstrative procedure frequently gives rise to resort-

ing to the courts.

3. Procedurc for Redress by Way of Legal Romedy

The Department of Justice enters the arena of Indian
affairs when circumstances arisc which require legal protection
of Indian rights and property. Actions of the Department of
Justice designed to legally protect Indian rights and property
are predicated on two major decisions: (1} Secretarial
approval of an Interior-develeoped "litigation report" which
regquests the Justice Department's action and (2) a determination
by the Attorney General or his delegates that sufficiont Jraungs
exisl for initiating litigation. 41/

It is the practice within the Department of Justice
to congider litigation relating to Indian resaurces after a
"litigation report” has been submitted by the Interior Solicitor's
nffice and when the proposcd litigation does not iavolve a

suit against the United States.

1 / Miles Flint, Chief of the Indian Section of the Division
of Land and Rescurces, Department of Justice. Interview
conducted by Rudy Ryser, Task Force #3, January, L1976,
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For an Indian tribe, the gquestion of filing a suit
Fi

against a state, commercihl inbterest or private gibtizen

normally reguires an effcrt to "exhaust all administrative
remedies”. TFailing this, a request is made of the Rureau of
Indian Affairs o seck judicial relief. The Bureau of Indian
Affairs then roguests the Office of the Solicitor to draft a

"litigation reposrt". The "litigation report" is routinely

- -

sent Lo thé A;élstéﬁf Attorncy Gencral of the Land and Noatural
Rescurces Division of the Justice Department and thon to tho
Chtief of the Indian Section., Within this section, the "litica-
tion report" is reviewed by one or more of the nine lawyers.
The following practice iz used to determine whether litigation

will be initiated: 42/

- Determine what is boling requested:

- Determine whether or not information 1s fully
provided that would warrant the requested acticn:

- 1f there is insufficient information, the report
is returned to the Interior Selicitor's affice
with a request for additicnal details;

- If there is sufficient information, the Chicf of

the Indian Scction netifles the U.5. Attorncy that
a request has heen receiwved and a reguest 1s made
for "another view". The U.5. Attorney may provide
information ahout the political circumstances and
the lggality of the proposed litigation as well as
informatien about any Supreme Court decislons that
may havo a potenkial impact upon the judges in the
Jocal court;

- The Indian Section then acts as the plaitnbiff in
the court on behalf of the Departmont of the
Tnkerior.

42 / Ibid.
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There 15 no procedure within the Departmnet of
Justice that roguires add}ﬂiﬁtraturs or lLawyors to communicate
with Indian tribes who may be affected directly by proposod
litigation. _43/

The sole contact with Indian tribes during the early
stages of litigation is "presumed" by Justice Departicnt
afficials to be made by the Solicitor's office in Interior.
Howawver, there is ﬁo prOCEdUral method or requirement £for the
Soliciter's office to be in touch with tribes before or during
the litigatiwve erCESSES. The presumption is made that the
BIA ig in contact with the affected tribes. T4 is the BIA
which ¢complains freguenlly about not having knowledge of
litigation either hefore or during the initiation of court
proceedings and seems least ahle to communicate with tribes
regarding the legal protection of their rights and pronerty
Lecause they lack informatien.

The major concession made on the matter of contacting
tribes is that after litigation has bequn, officials of the
Justice Department's Land and Natural Resourcos, Indian Section
and Interlior's Solicitor's office point cut that tribal lawyers

are contacted with the presumption that they will inform

their clients. 447

i3 / Ibid. T

44 / Interview with Miles Flint, January, 1976; Interview
with Alan Palmcr, Office of the Solicitor, January,
1976.
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[(1.5. Attorneys and Soclicitors in the various [icld

and regicnal offices are '‘procedurally the first Justice and

Interior cfficials who become involwved in the procoss of

developing a legal case
Most regional and field
being cither the BIA of

actions on any case are

to protect Indian rights and property.
solicitors reqgard their clierts as
the Department of the Intericr. Thelr

pursuant to a reguest presonted by

r

the BIA Area Offlce Dircctor or an official of the Interior

Department. Direct agcess to the field seliciter by tribes

is generally considered

inappropriatce althouch on matters

related to tribval constitutions, tribal ordinance: and

electicons, ficld solicitors have provided direct assistance

to tribal governments.

45/

The administrative develaopmont and subsogquent

initiation of a legal case that affects an Tndian nation or

tribe's interest may take from throo to seven years oo
¥

complete, 46/ During that time, the number of lawvers who

45 / Hearing testimony provided by Arca Directors and Ficld
Solicitors in the AIPRC Task Force Hearings, Superior,

Wisconsin, Missoula,

Montana, and Anadarko, Oklahoma,

", .. most U.S3, attorney offices feel they arc over—-hur-
dened with litigation right now and I don't think they
are looking for a lot of additional litigation. They
feel that Tndian treaty rights and Indian rights are oom-

plex and they are,

and arc long time litigation and con-

sequently, it takes, it Seems to be, an inordinate lengbkh
nf time for Justice to make a declision whothor ho i1y
going to participate in a law suit". {Kent Tupper, Trikal
Counsel, Minncsota Chippewa Tribe, AIVRC Joint Meeting,

Superior, Wis., Vol.

I, p. 110,

6/ Miles Flint interview, January 1976,

65



served a:s éDunsel in.a case may, be several. This is dus o a
substantial turch-over raﬁ?“;n employment: among lawyers who
work for the Justice Department's Indian Sectiocn, or Land and
Natural Respurces Division and Intoricer's Solicitors office.
Though lawyers are paired up oh individual cases, the case
load and the varying docgrees of experience in Indian law
combined ﬂith a wew sel of faces contribute to the lengtoy
pericd during whieh.dn Indian case is handled. 47/

Though procedures exist in both the Justice and
Intericr Deparfments to legally and administratively protect
and manage Indian lands and rescurces, Indian nations and
tribes rogard those procedures as complex, cumberscme, and
too time-ceonsuming. 48/

...1F there i5 golng to be a trust responsibility,
then there's got to be a shorter procedurce £for tribos
or bands that want to reguest lecgal assistance
because many times it takes two years to gebt approval
to commence participatdacn.” 4%/

If an Indian nation cannct depend on direct legal
protection by the Interior and Justice bepartments, then
private counsel mast be secured. The Department of the
Interior is authorized to provide support to tribes for
independent legal counsel, but to provide such assistance,

the Indian nakion mast he financially uwnable Lo pay o lawyor

from their own treasury.

7 7 Ibid. The Indlan Gection is carrying 230 to 233 Indian

T pases with a legal staff of nine lawyers.

48 / EKent Tupper, Trikal Counscl from Minnesota Chippowa

—  rribe, AIPRC Joint Task Ferce llecaring, Supericr, Wisco.,
Vol., I.

49 / Tbid, p. 119
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In two recent instances when reqguests were made for
Lhe Secretary to financially assist a tribe te hire lcoual

counsel, the Secretary denied the reguests. S0/ Oenial of

those roquests permitted encroachments on tribal land oecause
there was no administrative or legal remedy. As a conscguence
cf this and other blocks to. tribal efforts te protect themselves,
Indian nations and tribes have sought legal assistance from
Grganizations.iike tﬁe Native American Righls Fund, 51/ and
Lhe Naticnal Congress of American Indians. ror thaso tribes
that have theif OWn revonue sodrces, tribal legal counscls are
hired to initiate legal actions to protect tribal rights and
property. At an estimated rate of twenty-five million dollars
a year, _52/ Tndian nations and tribes pay from Lheir own
treasuries to protect themselves from state encrodachments,
commercial and federal government confiscatbtion of Tndian lands,

resources and rights.

. Beviow of the Trust Administrative Structuaro

The adminigkrative and legal procedures outlined in the
rrevious section arce reflocted iﬁ the structurcs of bkoth the
Intericr and Justice Dopartments. Indian affairs is struactur-
ally totally within the Bureau of Indlan Affairs at a level
equal to tho level of the Assislant Secretaries for energy
and minerals, fish, wildlife and parks, and the Assistant

Secretary for Land and Water Rescurces. The Commissioncer of

20 / The Cheyenne Tribe and Nisgqually Tribe.
517/ A federally Funded legal aid agency.
52 / Far the year of 1975.
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lndian Affairs, unlike the Assistant Secrctarics, is directly
responsible to the Secretéyy‘of the Interior. As a matter of
course, the Commissionecr relies to a large oxtent on the Office
of the Soliciteor for dircction on matters related to admini-
strative powers and definitions of legal authorities of bthe
Commissioner., The principal elements of the Indian affairs
structure in the Departmoent of the Fntericr includes thercforo:
the Office of the éeﬁfetary} Office of the Solicitor and the
Office of the Commissioncr of Indian Affairs. Elements of
each of those offices exbtend to eight regions for the Office
¢l the Secretarv; eight regions for the Gffice of the Solicitor:
and twelve regional oflfices for the Bureau of tndian Al fairs.
Including the local agencies of the Bureau of Tndian
Affairs, there are four different levels of administration.
Without counting the levels of authority within ecach of tho
primary levels, it becomes immediately clear that fZrom the
tribe to the Secretary of the Tnterior, there are numerous
points at which communications can fail. For cach level, a
maze of authorities to act is delegated from the Secretary of
the Intericr. This poses sericus problems for tribal govern-—
ments and agency superintendents when administrative or legal
problems cmerge at the local level., Throughout thoe chain, it
is not always clear who has authority to ack. And as one

superintoendent put. Lz
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"Tnvariakbly this takes a lat of time and in the
interim, frustratjon is building up at the tribal
level, agency level and the area office level,

* * hoaror * * *
"I believe that a gqood percentage of Lribkal and
individual Tndians' frustrations could bhe climin-
aled at the agency level with adegquate parsonncl
with adeguate awthorities." 53/

The frustration of tribes with the present structure was

volced by a representative of the Oneida Tribe in this WAY ¢

"Weary-of paternalistic decisién-making by fedeoral
employees, unilateral action by the BIA without
timely notice to the Oneida Trust Committoeo, inef-
ficiency, mismanagement and absardity witihin the
Area Office in Minncapolis, we arc submitting our
testimony in hopes Lhat it will help to end the
continuous emasculation of Indian self-detorminalion
by the BIA administrative policy regulations.” 54/

Similar frustration was aimed at the Solicitor's office:
".oowe've got te find a way of overcoming the conflict
of interest that exists in the Solicitor's office in
the Tnterior of adjudicating rescurece problems.  This
is primarily based on tribal assets. Tf vou lock back
at the record you gece that most of the rescurcoes were
lost, not by legislation: some werc lost by the Allot—
ment Act, but a lot of-them were lost by Secretarial
decisions and you can recite chapter and versec of
decisions where this has occurred,” 55/

These romarks are reflected in the positions of numecrous

Indian natiens and tribes that Indian affairs ought to he

separated from the Department of the Interior., 56/

33 7

54 /

55/

56 /

Correspondence from Steven (Bud) Lozar, Superintendent
of the Woestern Washington Agency, BIA, Lo Wadolph lyser,
Task Force #3, April 6, 1976.
worberl H111, Jr., ©Oncida Tribe, ALPFRC Joint TaskX Foroo
llearing, Superior, Wisg., wvol I, p. 7.
Thurman Trosheryg, Salish Kootenai Confederatod Tribes,
AITRC Joint Task Foroce learing, Missoula, Mont., WVol.IT,
P- 32.
Sce Chapter 2C Review of Lthe Structurc of the Bureau aof
Indian Affairs.
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The Department of Justice i1s structured with Indian
affairs being primarily d?alt with at khe division and scot-
ional level. 57/ Protection of Indian resources is one
important charge of the Land and Batural Resources Division,
but the actuwal work of the Division-Indian Affairs is
carried out in the Indian section. - The Civil Rights Division

and the Indian Claims Commission- are also charged with

) il

responsikilities ih.Ihdian Affairs, There arce noe regional or
local offices specifically chérged with Indian affairs
activities. Thé central feocus of acktivitics is in the
Washinoton, 0G.C. based offices of the Justice Nepartmoent.

The =structure Lends to reflect how Indians concluade
that tne Departwent of Justice is not sulted bto dealing with
their interests, One tribal member expressed this view in

this way:

... thoe Department of- Justice can refuse to advocalte
in favor of tribal interests even in instanccs whore
therce is no apparent conflict of interest to inhibit
its advocacy. *** The core of the problem iz that Lhe
lawyers in the Departmont of Justice did not percolve
themselves to be advocates for ecither the tribe or the
Department of Interior, but instead as legalistic,
bureaucratic defenders of the Justice Department." _58/

v

The structure of the Justice Department reveals a
low commitment to legal protection of Indian rights and

property. Similarly, the structure rewveals a high degroee of

57 / Because of laéﬁﬂﬁf*bQGpEFEEiDn in tho Department of

777 Justice, the Task Force was unable te condact a
thorough review of these elements.,

58 / Ada Doer, Menominee, ALIPRC Joint Task Force Hearing,
Supericr, Wisconsin, Vol, II, p. 106.
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inaccessibility. The combination suggests a need fer a major
gstructural change which ﬁ?g be achieved by separating the
primavy legal functions of the Justice Departmenti. corcerned
with Tndian affairs and crcating a legal.capability aolaiy
concerned with Indian legal proteckion. 59/

The structures of -koth Justice and lnterior Depark-
ments ShDﬂ Indian affairs te be subordinabte Lo othor functions.
The structures dem;ﬁﬁtrate how blocks can ocour to prevent
a systematic and forthright advmcacy of Indian interests. [t
alsc shows how Indian affairs trust adwinistration is frag-
mented and diffused with no specific and concentrated action
possible.  Continuwed inclusion of trust administration as an
important function of the Justice and Interior Departments
will not solve the many administrative problems which flow
from structural problems. 1o shift boxes within the
organizatiocnal structure may casc probloms and increase
effectiveness, but such changes will not relieve the basic
conflict of missions which arises in thesoe agonciocos.,
Separaticn of the primary functions in lndian affairs from the
two agencies into a single independent agency seems khe only

responsikble alternative, 60/

597/ L5, Congress, Subcommitbtoe on Yndian ASlaies oaring,
T Indian Trust Counsel, 92nd Congress, Firsh Seasion,

A0 /S U.5. Congress, AIPRC licaring, Structure of the Bureau
"7 of Tndian Affairs, Denver, Colorado.
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CHAPTFR II

THE_BUREAU OF INDIAN AFFALRS

A. Review nf Policy

The existence of administrative mechanisms selely con=-
cerned with -the :Elqtions af the United Siates with Tndian
nations and tribkes within the national government extends
over a period of two hundred years, & year helorvre the
Declaration of Independence [July 12, 1775}, Lhe Continental
Congress created three Departments of Indian Affairs: tho
Northern, Middle and Scuthern. Twelve Commissioners wore
appointed to make treaties with the Indians in order to keep
their peace and friendship. 1 / In the Articles of Confed-
cration, tho Congress was wested with "the sole ang exclu-—
sive right and power of... regulating the trade and managing

8l]l affairs with the Indians... 2 / By so creating the
Departments of Indian Affairs, it was intended (nor was ith
attempted) that Congress should reoulate the internal affairs

of the Indian nations. “g_ﬁ In 1825, Joseph Blunt 4 /

7 Journal, Continental Congress, Vol. 2, p. 175.

/ Articles of Confederation, Par. 4 of Article 9.

/ Worcostoer v. Goorgla, 6 Petors (1832 where Chiofl
Justice Marshall ruled "To construe the expression
'managing all their affairs' into a surrender of selif-
government, would be, we think, a perversion of therr
necessary meaning, and a departure from a construction
which has been uniformly put on them."”

4 / Blunt, Joscph, Historical Sketch - The durisdiction Over

Indian Tribes., o

ENS
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reviewed the Articles of Contedoration provisions which pro-
]

vided that Congress had the sole avthority to regulate trade

and manage all affairs with the Indians and concluded as

follows:

"All our intercourse with the Indians, so long as thoy

continued te be independent, was in the wav of tradc,

ar in making treaties, and these were placed under the
control of the general government. It was not conkem-
plated.,. that Congress should have any legislative
power over the Indlans; but that it should have the
exalusive power to regulate the trade, and to make

treaties with them." 5/

Indeed, Congress did not btake steps £o regulate the internal
affairs of Indian nations and tribes for over ane hundred
years after the Articles of Confederation. 6 /

The three Departments of [ndian Affairs were dircotly
recsponsible to the Congress though on occasion, they were
given some direction by the Roard of War, but no formatl
delegation of authority was made by Congress. 7/ Congras:s
first formally delegated somc of its authority over Indian
affairs to General George Washington when it directed the
Commissioners for the Northern Nepartment, on May 17, 1779,
to consult with him on matiters related to treaties and takce
their direction Lrom him. 8 / This was done because of the
inareasing tendency of the Indian nations in the north to

aid and supporl the Briltigh military. The precedont had,

thus, beoen set for the military to execute legislative paolicy

5 7/ Thid, p. 93,
"6 / Schmeckebier, Laurence F., The Office of Indian Affairs,
1927, p. 15,
7/ Thid,
87/ Journal Continental Congress, Vol. 14, p. 600,
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regarding Indian affairs. .

In 1786, Congress égggtcd an ordinance reorganizing the
Department of Indian Affairs into two departments - the
Spuithern and the Northern. Each department was declared to
have a supecrintendent whose duty it was to reporvt tao the
Secretary of War. The superintendents were authorized to
issue licensgs to trade and live awong Indians, This admini-
strative system conﬁinuéd.in force beyond the adoption of the
U.5. Constitution with cne médification: the Congress, on
August 7, 1789, established the War Department 9 / headed
by a Secretary whose duties would include mabtkers "relative
to Indian affairs", 10/ The first formal expression of the
duties of superintcndents was laid down by Congress in the
Trade and Intercourse Act of July 22, 173%0. On July 9, 1832,
Congress passed an Act to provide for the appointment of
a Commissioner of Indian Affairs who "under the direction aof
the Secretary of War... have the direction and management
of all Indian affairs and of all matiters arising out of
Indian relations..." 11/

s the major responsibility for regulating trade and

managing all matters related bto Indian afFfairs was increas-

ingly delegated to the Departwment of Indian Affairs and the

97 First Congress, Scss. I. Ch. VIT (1 Stat.hL. 49).
0 / Ihid. EBection 1
1 / Twenty-Sccond Congress, Sess. I, Che 174 Scc. 1.
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Secretary of the War Lepartmént, the Congress began to fall
silent. 1t began to react to requests made by those
administering Indian affairs, rather than giving direction
to them. Control! over the administrative instruments it

had creafcd had begun the slow declinc. The War Dopartment's
policies of Indian removal, confinement and destruction had
come inta.violent.gcnflict with the policies of the civilian
bepartment of Indian hffairs which were still aimed at peacce-
ful trade and intercourse with the Indian nations. Enplaoy-
ment of Army officers as superintendents served as & means
of extending War Department policies into the Indian Service
which began to serve as a direct opportunity to regulate and
control the lives of Indian nations and their people.
Superintendents who were Lthe providers of protection and
federal government subsidics and goods to tribes -- these
being agreed to in treaties -- became the cocrcive arm af
the War Department. By withholding protection or withhold-
ing goods, Indians were forced to acecept the dictates of the
War Department., Large tracts of land werce "ceded" to the
United States by Indians who had been starved inta submis—
sion,

The successful removal of Indians to the west of the
Mississippl River marked the ond of a bloady and wvieclont
stage of Indian administration which had begun with tho
placement of Indian affairs in the War Department and the
presidency of Andrew Jackson. M"The avaricious disposition
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in some of our people to acquire large tracts of {Indian)

land, and often by unfair means.,." 12/ which Congross nad

fatled to prevent, had been actively cndorsed by President
Jackson and the War Department - an agency thought to be

the instrument which would enforce Congress' laws to pro-

tect Indians from non-Indian encroachments.

E. Beview of Practices and Procedures
l;n,EéééEE_. _ .

Section 476 of 25 U.5.C.: "The Secretary of the
Interior shall advise such (ribe or its tribal council of
all appropriation estimates or federal projects for the
benefit of the tribe prior to the submission of such esti-
mates to the Bureau of Budget and the Conoress.'

The Bureau of Indian Affairs presently utilizes
the Band Analysis system to proparc the federal Trndian
budget, but Indian tribes indicate their dissatisfaction
with this system for various rcascns:

a. Due to constraints set down by the O0ffice of
Management and Budaet, trihkes have consistently been donicd
the total projected expenditure within specific categories.
Even though the tribes call for increases in available
financial resourccs, particularly in light of the current
inflation in this country; their repetitive requests have

gone unheeded.

1?2 / Blunt, Joseph, p. 113. From Lthe Report of a Committee
relative to Indian affairs... August 3, 1787.
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"Well, there is & system wibthin the Burecau Lhat allows
s to anlbicipate future needs of the tribe and basic-
ally, it's the BPD system, or the Band Analysis. How-
aver, Lthat system does not work to an advantage becausc
of the limitations that arc usually placed by the Cffice
of Management and Budget on the amount of dollars that

a trike or the Bureau can ask for.™ _12/

b, Trikes are led Lhrough the "consultation" pro-
cedure and prioritization of program needs cstablished only
to have ch@qg?g made within the Pureau or OMB hefore the
request reached the Appropriations Committee.

"Three wyears ago, we reguoestecd $350,000,000 for road
improveménts for FY 77 upoen receipt of 1977 Band
Analysis. We found that somewhere hetween the Port-
land Area Office and Washington, D.C., they chosoe to
(without any discussion with the Makah Trihe or the
Wostern Washington hgency Office) cut that budget
560,000.00 again imposing a hardship to complete or
work with long range plans of development on the
Reservation., " 14/

From a different perspective, an Alaskan con-

munity states:

... The Bureau of Indian Affairs scoms to have adopted
the position that an annual 'band' analysis will result
in the identification of community needs, This is not
the case, It is not the case because the Band Analysis
reguires an identification of available total resources
as well as an identification of future naticnal social
and egonomic decisions to adeguately preparc and ifmple-
ment a budget bascd on needs, ***

"What we can prodict is that the substitution of Area
Office priorities for local needs will result in
deficiencices which can only be reduced through local
rlanning. *#**

13 / Richard M. Balsiger, Assi. Area Dircctor [laor Community

~  Services, Portland Area Qffice, BIA: AIPRC Hearimg -
Joint Task Forces, Misscula, Mont., vVol, II, p. 145,
April 19, 1976.

14 / Makah Indian HNation, preparcd teostimony for AIPRY Hear-

~  ing, Denver, Colorade, May 8-9, 1974, p. 15.
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"We find it disﬁmuraging 10 deal with individuals who
are unaware. of Lotal Bureau funding and total Bureau
programs in attempting. to develop cffective programs." 15/

c. Due to shortfall of actual allocations in one
program area, tribes are forced to take money from another
program in spite of the fact that both programs are greatly
needed.

.4d. The budget estimations and priorities establish-
ed through the Band sysﬁem.are made two years ahead of tinme,
but by the time the allocatiﬁns reach bhe tribe, the priori-
tiez may have changed and more money is required,

e. Administrative costs and overhcad are siphoned
aff out of the total allocation, thus resulting in a con-
slderable shortfall of actual service money reaching Lhe
tribe,

T think that, you know, probably there should he less
money spent on adminiﬁtration and more moncy going Lo
tribes to do the things that they see fit with, not a
witolce bunch of strings attached on how to spend the
money." 16/

f. For tribes under a multi-tribal agency, thoe Band
system poses several problems compounding their expressed
dissatisfaction: (1) Mot all the tribes, even though in
close proximity, have the same priority rating: (2) All the
tribes have to agree on the prioritization of programs, In

the case that they don't agree, the BIA Area Director scts

15 / Mctlakatla Indian Community, Annebtic Islands Reserve,

- nhlaska, prepared testimony for AIPRC Hearing, Denver,
Cole., May 8-9%, 1976, p. 5.

l6é / Fred Dakota, Keweenaw Bay, AIPRC Joint Task l'orce Hear-

- ing, Superior, Wisconsin, Vol 11, p. 36-237.
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the pricrities; (3) Once the allocations arc made, tribal

favoritism and competition result in an incguitable distri-

bution of funds.
The BIA budget preocedure has failed miserably
and as ane inter-tribal group states:

"It has bcen said that Indians are like thoe canary in
the coal mine. Just as the canary is carried into the
mine ko tost the air, so Indians are subjected to
expadient and changing policies which reflect ar pre-
sage national policy. When the canary dics, it is
time to abandon the minc. Similarly, when a policy
such as the Band Analysis is tested on 1lndians and
fails, it is time to shift ygears in policy forrmulia-
tion." 17/

¢. Contracting
Steady proqgress toward sclf-determination has boen
made over the years which allows tribes to contract BIA
scrvices. NAs more tribes increase their capabilitiesn in
assuming BIA functions, they cxpress the need for changoes
within the present procedures.,
A Tlingit-Haida representative summed up their
concerns in this fashieon:
"One of the arcas that we do have concern in our con-
tracting with thc Bureau of Indian aAffairs, we felt
we were contracting for the management of the South-
cast Alaska Agency, and we found t{he Burcau puttine
U5 in a position where they are managing the services
provided through the Bureau through a contract hocause
they are inflexible in leotting go of thoe management
tools that they have provided in BIA Manuals. In every

contract thabt we have doveloped with the Burcau of
Indian Affaivrs they incorporate the manuals that tlhe

Morthwest Affiliated Tribes, AIPRC Hlearing, Denver,
colo., May 8-9, 1976 ¥ol. 1, p. 39,

=
N
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Burcau uses for managoemoenl and expoect us Lo fol Low
through, uwfilizing'the same Burcau manuals, We fesl
that management ig & -risk, We would like to take Lhe
Bureau manuals and put them where they belong and
manadge our programs, taking the risk and utilizing the
published rules and regulations." 18/

The innovative atmosphers which is hecoming more
prevalent in Indian communities cannot be fully realizoed or

utilized unless BIA is willing to enhance rather than smolher

e = #

it with endless involved rules and regulations.

For tribes who have a limited revenue, the reimburs-
able nature of their contracts imposes hardships which three
individual tribes documented through testimonvy at AITRC
hearings.

{l) Borrowing moncy to start the contract program:

"...the reimbursement system of contracting hurts those
tribes which have limited resources because they are
forced to borrow money at high interest ratos in order
to begin implementation of thelr contract program. fhe
contract funds, of course, do not cover these intorest
payments and further, they do not cover inflationary
cost increasces in supplies and materials.," 19/

(2} Keeping ecnough money in the bank to carry the
contract until the reimbursemcnt arrives:

"Most of thesc contracts we receive are reimbursable
contracts which kills small tribes because we have to
keep enough money in ocur checking account for threo

months to carry all these conbtracts." 20/

(3} Securing a loan to mect payrell schedulos:

18 / Elias Reyes, Tlingit—Haida, AIPRC Hearing, Donvoer,
~ Colorado, May 8, 1976, vVol. II, p. l44.

19 / Bernice White, Muckleshoot, AIPRC Hearing, Denver,
77 (olorado, May 8-9, 1996, Vol. IV, p. 573,

20 / Richard Belmont, Suguamish, AIPRC Hearing, Denver,
"7 Colorado, May 8-9, 1976, Vol.III, p. 424,
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"But when reimbursement s held up and it's sometimes as
long as thirty days, sometimes it's no fault of the can-

tractor. We have to-geo to the bank... to sccure a loan
50 that we don't have to pul these yvoung men out of our
Lraining program." 21/

By passing P.L. 53-638, Congress domonstrated itg
willingness to have trihes take contrel of more of their
affairs. Although the tribes welcome this opportunity, they
realizcd_theuimpqrtanCE of studyving all the ramifications of
the Actl, particularly when the BIA wasz responsible for
developing the regulations fér the hct.

"Although PL 93-638 gives opportunity far tribes teo
contract services, the law still peormits the Burean of
Indian Affairs to retain the larger portion of admini-
stration and programming." 247

BIA's roles as technical assistant in contract
negotiations and as contract enforcer have shown BIA to be
remiss in its duties. The Mescalero Apache Tribe cited
instances wherc Burcau Fovestry personnel not only neooiial-
ed timber contracts below the market value, but also did not
monltor the contractor's logyging practices. Both negligences
resulted in considerable revenue loss to the Tribe. TFor
tribes who depend on timber revenues to "pay their bills",

such mismanagement cannot g0 unchecked.

21 / Kenneth Q. Tiger, Director, Seminole MHation lndianm
Action Team, ATPRC Joint Task Force Hearing, Muskagee,
Oklahoma, Vol. 1. p. 240.

22 / Violet LeDleau, Indian Businessman's Association of
South Dakota, AIPRC Hearing, Denver, Colorado, Vol. [II,
p- 309,
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3. The Line of Authority

t

The delegation @f authority within BIA structurc
has not only perpetuated a burcaucratic system which is not
designed to mect the day-to-day needs and emcrquncy crisis
amonyg Indian nations, but has also given too much authority
to area office administrators instead of local accnoy staff.
The criti;ism;_qrising out of Indian country can best be

summed up as 1t was in a title of one of the cnapkers of

Cur Orother's Keeper: The Tundian in White America, written
in 1969;:

"The BIA - a Terminal Case of Bureaucracy" 23/
Thdian people have tired of the "administrative delays, in-
decisiveness, foot—-dragging and over concern with technical-
ities in the Bureau of Indian Affairs.™ 24/

The Area Qffice staff has becn dolegated too much
authority by the Ccontral Office and basically serve as a
"bottle neck" designed and motived to systematically under-
mine Indian self-deveclopment progress.  One Area Director
was described as a “super-administrator" 25/ by a newly-
elected tribhal leader who was formally employed as a super-
intendent within BTA, The virtual power to veto 1lndian

programs and to dole put program monies has made Avrea

23 / Cahn, Bdgar 3. {Bditor); Our Brother's Keeper: The
~ 1ndian in White America, October 1969, p. 147,
24 / Ibkid., p. 148. Umatilla statement in 1966 to Coruwnis-
T sioner Bennett in Spokanc, Washington.

25 / Trimble, Al, AIPRC Hearing, Denver, Colo., May B-9,

1976, Vol., II, page 252,
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Directors tlw main threat to Tndian self-roglization. Tribal
leaders across the counéry-havo beoen calling for more local
agency authority, a strengthening of agency superintendency,
and direct line authority betweoen the Central Office and local
agency, which would climinate the need for Arca OFFfico,

There has come a moment in Indian history when ex-
cuses, abuses. and ilncompetency will not be tolerated nor
perpetuated within a bureéucrﬂcy responsible for the future
welfare of Indian peocple, A history clearly indicative of
the failure of BIA to promote and encourage tribal continu-
ity 1= a blatant expose of facts, not horcsay.

4. Managcment of Resources

"From Lhe past, through the prescent, to the future, the
Indians believe in harmony with nature and in life, in
the sacredness of all things -- people, animals, plants,
earth, stones, and water -- in their propertics. A
person guards an inheritance of natural rcosources and
passes it on to the next generation, undiminished and
uncorrupted. ™ 26/

The paramount concern of Indian peoplce with tho
preservation of their natural resources has brought to
national attention thce clearly established pattern of mis-
management within BIA. Mot only have BIA personnel overseen
large "land grabs" by non-Indian private and public interests,
they have secondarily overscen large losses of the water,

minerals, timber and human rosources closely associated with

the land.

26 / ARlvin Josephy, Jr., The Murder of the Southwest, July,

1971, Audubon Magazine, Reprinted on p. 811, Part 3,
Subcommittee on Administrative Practices and Procodures
Hearing.
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Additionally, at a time when tribes are striving
to develop ccancmically{ they are shortchanoed by 3Th
technical advisors. Tribal lcaders have repeatedly brouzht
to the attention of the Presidont, secretary of the Inter-
iar, BIA Commissioner of Indian Affairs, Congrezsz, and the
general public, numcrous instancc; of mismanagement. Those

arc oited here.

LAND:

... Lthe Oncidas have suffered much and have beon
divested of their lands and rights by 2 trustee who
has all but sponsored unsupervised losses of lands
which were guaranteed by trealy which 'pledged that
the {meida lands shall he secured farcver'. *++

"A waluable property was recently lost near thoe

Green lay Municipal Airport, Allotted land from

our tribe was adjacent to tribally held land and

was condemned for 'public use' an Qcoctober 3,

1973." 27/

This statement is a common reflection of the

attitude of many trikbal leaders who have seen their land
bagse diminished,

The Creek Nation cited the following figures to

demonstrate numerically the diminishment of their land

bass:
"1840 - Creeck Wation composed somc 6 million acres:
19868 -~ Prior to allotment, we had 1 million acres:
1976 - 150,000 acres under trust responsibility, " 28/

Another means utilized by BIA to quarantee {he

further shrinkage of tribal trust land is illustratoed horo:

27 / Purcell Powless, Oneida Tribe. AIPRC Hearing, Denver,
-7 tolo., May 8-9, 1976, Vol. II, p., 1B0-182.

28 / Ed Mouss, Creek Nation, AIPREC Joint Task Force Hearing,
~ 7 Muskogee, Oklahoma, Vol., IT, p. 67.
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"Soon after WDrld War IL, why, many of the people sold
land but it wasn't because they wanted to sell, hut
thoy were more or légs forced to sell. They IDrCEd
patents on them classifying certain ones as compebent
Indians and then they were given their patoents and in
a short peried of timc, why they lost thelr lands
through heavy indebtedness.™ 29/

With the passage of the 1887 General Allotment Act,
problems of heirship fractionation emerged. This then has

served as andther indirect means for non-Indians to get their

hands on Indian lands.
"Another impodiment to progress is the helirshie probloem
which has causced such fracticnation of allotments that
on many rescrvations, the land sits there unimproved

and in many cases, the land is sold out of Indian owner-
ship which in turn crecates the c¢heckerboard Jurisdic-

ticnal problem." 30/

At a time when tribes are moving toward economic
gelf-realization and development of their natural resources,
reacqguisition of their land base becomes a top priority item.
Provisions were set down in the 1934 Indian Reorganization

Aot 31/ which were never fully institoted by the BIL and

29 7 Bill Minthore, Board of Trustees, Confcderated Trihes of

T Umatilla Tndian Reservation, AIPRC Joint Task Force Hear-
ingy, Yakima, Wash. Feb. 3-4, 1976, Vol. ITIT, o. 482,

0 / Elmer Savilla, Quoechan, AIPRC Hearing, Denver, Colorado,
May B-9, 1976, Vol. I, p. 24,

1 / Act of June 18, 1934, 73rd Cong., 5.3645, §5, "The Secre-
tary of the Interior is hereby authorized in his discre-
tion teo acquire through purchasc, relinguishmentl, oifk,
exchange, or assignment, any interest in lands, wator
rights to lands within or without existing resarvations,
including trust or otherwise restricted allotments
whether the allottee be living or deceased, for the purposc
of providing land for Indians. *** For the axquisiticn of such
lands, interests in lands, water rights, and surfacc rights, and for
cxpenses incident to such acquisition, terL is hereby authorized to
be appropriated, a sum not to exceed 52,000,000 in any one fiscal

Y’Ear kAl

\“ 2
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as a result, therc is little or no funding available to

tribes to accomplish this goal. They then are forced to go

cutside the BIA to find what little fundinc they can to buy

land.

"The money we do have, wc're pouring into land acguis-
ition and 1t leaves us nothing for tribal management.
Tn fact, the tribal management is running all from tho
revenuce sharing..." 32/

n-The~Cer_Tribe in Montama also feels the need to

have more money made available for land reacquisition:

"... the Crow Tribe's land base which is deplcting
fast. This is neothing but ancther scheme of big
'grabk' for Crow Indian lands with its rich coal and
other mineral depeosits by non-indians., At the
present time, there are over one hundred applications
for patent in fee land sales on file in RBillings Arca
Cffice or Burcau of Indian Affairs. **#

"I hope and pray the higher federal officials back in
Washington, D.C. who make final decisions on thesc
Indian land sales will give an exteonsion of reasonable
time and provide for the Crow Tribe to exercise their
preferential rights to purchase these Indian lands
that are up for sale, ***

"In thc Reader's Digest of January 1955 issuae, it
stated to the fact that only 21 poercent of the Crow
Tndian lands are being utilized by the Crow I[ndians
themselves. The other 79 percent is controlled by

the ever competitive white farm and livestock opera-
tors whe have a2ll the monetary breaks from all the
local banks and federal leoaning agencies at thoir
convenience and having all the best chances of buying
or lecasing of Crow Indian lands, therchy making a good
Jiving for themselves and their families, Nothing has
cever changed mach since 1955 in the business of financ-
ing for Crow Indians to buay lands or to go inkta farm-
ing and livestock raising enlerprisce successfully. **x

327/ William wildeat, Lac du Flambeau, AIPRC Joint Task
Force hearing, Supericr, Wisc. Vol. 1I, p. 69.
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"The Crow Triboe or indiv%dual membors mustk bo given an
opportanity to purchase the lands when the individual
allottees =sell thetm. In order to preserve the dwindl-
ing Indian holdingg#,  the federal government must adopt
an augmented Jloan program Lo the tribes for Ehis
purpose.” 33/

In order to develop comprchensive land use plans,

the importancce of clearly delineatcd boundaries arisc,

cspecially where, in many cases, surveys have not been donc

since the--establishment of the rescrvation.

"Our Reservation has not bcen surveyed since the aoriginal
survey by which the boundaries of the Rescrvatios were
cstablished., We are aware that additions after the
establizshment of the reservation were made and latoer
removed from cur jurisdiction.”" 34/

Additional support for this stance was offered by

the Affiliated Tribes of Horthwest Indians:

"There are a lot of tribes..., have not had their
boundary surveyed and identified within the last twoenty
or thirty or forty years. Therc is a discrepancy
among the Department of Interiecr on the boundaries com-—
pared to what thc State feels it 1s, compared to what
the Indian feels it is, and compared to what the Burcau
cf Imdian Affairs feelz it isg.," L35/

With this confusion over where the cxact boundaries

iie, Indian lands are subject to encroachment by non-Indians:

"In some instances, hecause of the deteriorabkion of
corner markers, non-Indian farmers have oncroached vear
after year upon Indian gwned lands so that now there are
instances of 30 to 40 foot encroachments on Indian ownoed
lands." 36/

33 7 Ray Bear Dont™ Walk, Sr., Crow Tribe. lLetter transmittod

.o FErnest Stevens, Dircctor, AIPRC, March 29, 1970.

34 / Bernice White, Muckleshoot, AIPREC Hearing, Denver, Cola.,

May #-9, 1976, Vol. IV, p. 572.

35 / Cal Peters, Affiliated Tribes of Northweslt Indians, AIPRC

Hearing, Denver, Cole., May B-9, vaol. T, p. 48,

36/ Hilary Skancn, Cocur d'Alenc Tribe, Preopared testinony

for ATPRC Hearing, Denver, Colo., May B-9, 1976, p. 2.
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MTNERALS :

The interrelationship between the utilizaticn of

minerals from reservation land, water rights, and non-Indian

benefits from this "exploitation” were voiced to Senator

Edward Konnedy in 1872;
"In the simplest terms what is happening in the Pour
Corners Indian Country can be stated as follows:
Navajo lands are being stripped for Navajo coal. Navajo
coal-is- being used to generate electricity at a serics
of huge power plants located on or ncarby the Mavajo
Mation. Vast amounts of MNavajo water are being used to
cool the gencrators and transport the coal. 7The famous
Navajo sky is being clouded by pellution from the smoke
stacks. Muach of the electricity produced is scheduled
to be used to pump millions of acre fect of wabter into
central Arizona. **%  Thousands of acres of Kavajo
Hation lands are being, and are slated to be, stripoed
for the coal. These leases were all signed years agno
with the aid and comfort of the Burcau of Indian
nffairs.” 37/

Similar situations exist in Indian country all in
the name of "Progress", "economic development”, and more
recently, "securing the nation's future due to the energy
crisis". Indian tribes are now more than ever the targeb
of non-Indian interest groups who coxert powerful political
pressures on the Department of Interior, Commissioner of
Indian Affairs, and Congross.

An additiocnal startling fact iz the land reclama-
tion probklem -- the end result of the mining of mincrals.

A reclamation peolicy does exist in the federal government

but has not bkeen properly implemented:

37 / Peterson Zah, Deputy Director, Dincbeiina Nahiilna Be
Agaditahoe, Inc. (BNA, inc), before the Subcommittoo on
Administrative Practices and Procedures, Part 3, o, 735,
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" 1 ask this Subcommittee to guestion nob the prioci-
ples of reclamation poliey of this country, which policy
was established by the Act of Congress of Junc 7, 1902
(32 Stat. 388}, but “+o question the wmanner in which the
pelicy has been implemented by the Sccretary of Interior
in regard to the trust obligations which the Congress
has assumed in regard to the Amcrican Tndian and was

delcgated Lo the Secretary.” _38/

To compound this failure on the part of the national
government, those large mining companies wheo strip the landg
have failed to-live up to their prdmises of reclamalicon:

"I'm here today to present seme information on reclama-
tion. The reason is because many people believe that
strip mining is destroying the land, at the zame time
thoy believe that this strip mining will be corvectoed,
that the land will be restored, that the land will e
put back so that the pecple once again can use it.

"The information that T have today shows that this is

not the case. The information shows that Peabody Coal

15 not actually capable of reclaiming the land, and that
they have no intention of fully reclamating our land." 3%/

This situation then leaves the tribe to initiate and

finance thelr own reclamation of land al considerahle finan-

cial expense to thom:

"In making reference to land on our ressrvaticn... this
land has he¢en mined out and the only way that land is
going to be reclaimed is by us as Indian people and at
our expense as well as monies that we can receive {rom
federal agencies.***All that is left there is tumble-
weods,. " 40/

38 / George Crossland, Native American Legal Defense Fund,

- hefore Subcommittee on Administrative Practices & Pro-

cedures Committee on the Judiciary, U.S. Senato, led-

eral Protection of Indian Resources, Part 1, Oct. 19-

20, 1971, Washington, D,C., ©. 145.

39 / Mitchell Fowler, Economic Advisor, Committeoe to Sawve

" plack Mesa, hefore Subcommittee on Administrative PBrac-—
tices and Procedures, Part 3, p. 793, Window Rock, hz.,
Jan. 3, 1972,

40 / Kesley Edmo, Shoshone-Bannock, AIPRC Hearing, Denver,

- Colo., May 8-9, 1976, vol. II, p, 162.
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Tribes are not only forced to sell their minerals

at prices far below the current market value, but addition-
ally have to "foot the bill" for restoring and making use
of their exploited land., It is no wonder that tribes are

crying "mismanagoment®.

HUMAN RESOURCES:

Closely tied to the development of natural resources

on the reservations iz the development of the human resource
elemcnt. The Creeck Nation stated very simply:

"The trust relationship requires that the federal gov-
ernment protect our lands and with the coming of self-
determnination, the Creek Mation will eventually necd

to better know how to protect, develop and cxpand our
lands, In order to do s, we must have development aof
human resources who can technically handle all aspocts

of self-determination.® 41/
The trust relationship is viewed as a two-promgod
responsibility in the resource area: natural and human.

The two are not mutually exclusive, but require that the
BIA consider the importance of each and begin to dovote

mare time and moncy to the “people™:

... I feel that the Burcau programs and services
should be directed toward peocple and not toward the
land. Certainly there are some responsihilities that
the Bureau has toward trust land;: but most of their

funds, I feel, should be directed toward the pecple." 42/
As part of the "forveced assimilation” and "termina-
tion" policics of the federal government, the LIA was instru-

mental in moving pecple off the rescrvation inte Lvaining

41 / ¥d Mouss, Creek Nation, ALPRC Joint Task Force learing,
- Muskogee, Oklahoma, vVol. II, p. 81.

42 / Chief Overton James, Chickasaw Tribe, AIPRC Joint Task
- Force Hearing, Muskogee, Oklahoma, Vol., II, p. 27.
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programs which did liktle to adeguately prepare Indians For
the non-Indian job market., Relocation has meant many dif-
fercnt things to Indian“ééople and has becn cited as the
reaszon for high rates of unemployment, alcobalism, suicides,
and drop-out rates among Indian youth, An additional
criticism of relecation is that the training docs not
gquarantee Lhe Indian trainee a job once he has graduated.
The triﬁél-;éiufiﬁn is to kecp tﬁeir people on the reserva-
tiecn, train them to take over jobs which contribube to the
development of the tribal natural resources and maintain
the population base of the reservation., This fact is

demonstrated by the following statement:

"They (federal government) sheould provide training on

that rescrvation... don't ship 'em out some placo olseo.
et the tribe do it. Train 'cm right there and you're
gonna have a heck of a lot hetter program.” 43/

Tribal surveys have also demonstrated the viability
of this cn-reservation training:

"Our reservation is capable of development that will
allow our people to maintain themselves on our reser-—
vation., Of the onc-third of our members who live off
our reservation, our surveys show that over 75 per-
cent would like to comco home if they economicallwy
could." 44/

413 / Fred Dakota, Keweenaw Ray, ATPRC Joint Task Forco llear-

_____ ing, Superior, Wisconsin, Veol. 1T, p. 36,

44 / Roger Jim, Yakima Indian MWation, ATPRC Task Farco &3

~ Inter-Tribal Mccting, Ft. Hall Reservation, February
26, 1976, prepared statement, p. 19,
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5. Education ‘
The provision of educational services for Indian
people was one of the basiec rights sebt down in treatlicsg
betweon Indians and the federal government beginning with

the December 2, 1794 Treaty negotiated with the Chierida,

Tuscarora and Stockbridge Indians. 45/

-Ihe_growing enrollment of Indian students in higher
educational institutions shows a dramatic shift away {rom
vocational training toward professional training., A& major
criticism of the BIA is reflected in a numerical break-out
by the American Indian Scholarships, Inc., who reported to
AIPRC that in 1975, there were 25,000 Indian students ro-
gquestiong 107,300,000 in financial assistance, bul BIA's
reguest only showed the need for $25,784,000 ta fund 14,000
students. 46/ Additionally, the Coalition of Indian
Contrclled Schoal Boards, inc., reparted the followino:

"Now, for fiscal year 1977, the Bureau of Indian Affairs
has reguested $27,956,000 in Johnson-0'Malley funds,
This is $3 million less than for fiscal year 1976, Yet
the BIA, by their own admission, states that there are
20,000 morc students eligible to receive JOM funds in
fiscal year 1977. With %3 million less in funds, may we

ask how the BIA intends to accommodate these 20,000
students?" 47/

45 /77 5tat. 47, 48.

4% / John Rainer, American TIndian Scholarships, Tno., AIDPRC

~ Hearing, Denver, Cole. Vel. 1V, p. 501.

47 / Sylvester ¥nows Gun, Coalition of Indian Control led

~ H5chool Boards, Ine., AIPRC Hoaring, Donver, Coloa., Voi.
1V, p. 544,
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Coupled with this cutback by BIA, the Offico of

Management and Budgebt slashes thoe Indian Education budget

without knowing fully the real need for the increasing edu-
cational needs:

"OMB, out of its ignorance of actual Indian neecds, must
accept responsibility for inadeguate funding of Indian
programsz. It wields and exercises its authority too
liberally when it comes to slashing BlA-recommended
Indian budgets.” 48/

il

The Indian people are moving steadily toward local
tribal control of the education of Indian children. They
recognize the importance of parental involvement in Indian
education and of providing an atmosphere which will bring
the Indian student on a par with non—-Indian studonts.

"... I believe that if we get a child and build the
child's identity, after the child has accepted himself
for what he is, then he can go from here to Timbuctoo
and go to school, he can compete with the rest." 497

The BIA isn't the sole source of financial responsi-
bility for Indian education. Az an entitlement establishaod
through treaty rights, several federal agencies have a hand
in providing educaticnal assistance to tribes:

"Because of kreaties with the Creck Nation and the trust
relationship between the Creek Hation and the federal
government, the governmenl does have the recponsibility

of educating or providing funds for the educaticon of

Creek people not only through the Buvcau of Indian Affairs,
HEW and the Cffice of Indiaon Bducaticon, but bthey also

have a [inancial responsil:ility Lo provide monics dirveoctly
to the Creck Nation." &0/

48 / Rainer, John ., AIPRC Hearing, Denver, Colo., May B8-9%,

T 1876, vVel. IV, p. S0L.

4% / Sylvester Knows Gun, CIC553, fnc., AIPRC llearing, NDenver,
- Celo., Vel. IV, p. 565.

50 / Ed Mouss, Creek Nation, AIPRC Joint Task Force Hearina,

" Muskogee, Okla., Vol, I1II, p. 80.

53



hdditlonal aspects of higher cducational trainino

revolve around the need of tribal governments to bring their

educated people back to the reservation:

"... when they graduate, even though they have their
PhD's, or Masters, they can ill-afford to go into
Indian communities or tribal communities because so
often so many tribes and communities are so poor thoy
cannol pay the salaries that- these highly skilled
individuals command." _=2l/

"Urole=ss the foederal goﬁerhment provides tribal gowv-
ernments with additional funds to establish competitive
salaries, the Indian prefessional won't return to the tribe.

The nced for gqualified teachers who are sensitized
to the aspects of Indian education has been recognized by the
State of Montana as illustrated here;

"We could surely use some kind of federal assistance in
the Native American Studies programs in the Upiversity
level... three years ago we passed Housc Bill 343 and
House Jeint Resolution 60 which 4id this, it reguired

by 1379, that all teachers tcaching on or near an

Indian reservation have Indian studies crodits, and Lo
1984, all teachers in Montana have Indian studies
credits o that they have the scnsitiviky to bhe able to
deal with Indians who ave in their classes and alsa to
provide information and sensitivity to the non-Indian.
One of the great things that the federal government could
do iz of course 1link the federal subsidy monies that go
to Indians with an Indian studics requirement so that
you insure in the future regardless of what the state is
that those people have sensitivity if they have Indian
populations.” 52/

John Rainer, Vol. 1V, p. 514,
Gary Kimble, Montana State Legislature, ATPRC Joint
Task Force Hearing, Misscoula, Mont., Vel. 1I, ©. 113,

L
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Due to a change in Bln rvegulations, Indian college
students have to f:!xhausft_;_sevural non=0IAa Tinancial szourcos
for leoans, grants, and scholarships. This not only places
the Indian student in compotition with non-Indians, but has
created a situation whereby Indian students must depend

heavily on the BIA Educaticon Specialist. A young cellegce

student related her expoeriences and difficulties in getting

action out of her Education Specialist. 53/  similar
expericnces also cause many‘cullegc students to drop out
simply because they can't make ends mewot.

In conclusion, BIA's role in Indian educaticn necds
to be realigned, responsibility strengthened, and more Funds
made available,

6. Leasing and Neqotiatian,'Nanagemenghand Inforcenent

The irresponsibility of the BIA to properly aversco
and negotiate leases of Indian land was c¢ited in several
instances as a major contributor to non-Indian cncroachments
on Indian reservations.

4. Leases are negotiated at rates substantially
lower than the appraised value, so the non-Indian lessco
realizcs a greab profit:

"We have another lease that was approved by the Bureau
of Indian Affairs. The appraised value on the lease is

$5,500. The lcase was executed for $32,750, for no rhvme
or reason why, and the Bureau approved {heo lease.“_iﬂf

53 / Alicc Gbehohawk, APIRC Hearing, Denver, Colo., May 8-4,
T 1976, Vol IIT, pp. 441-448,

54 / Wewt Lamar, Wichita Tribe, AIPRC llearing, Denver, Uolo.,
 May 8-9%, 1976, Vol. III, p. 456-457.
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"There is an instance where a lady got £15,000 for an
0il lease. Right adjacent, a non-Indian got $45,000." 53/

L

b,  Subleasing results in proflits to the leossee instead

of the landowner on grazing lands:

"...We are having a lot of trouble in grazing. Those
are Indlan operators leasing land from individuals and
thcy are sub-leasing to cutside big cattle operataors
and thoy get all the money while the landowners, we
don't get any at all and that is what the conflict is
all about in the reservation.!' 56/

and residential property:

"... the attorney that has taken both the cases (Olighant
and Belgarde) lives on our reservation anéd he has also
36 acrcs of our tribal land leased for 50 years. *** We
get $7,000 a year leasc for the first 25 years without
being able to be negotiated, and in return, the gentle=-
man who has the lcase, he leases out lots berween cight
to twelve thousand dollars a leot. This is on 36 acres of

waterfront property.” 57/

¢. Lease wviolators are not propoerly reprimanded by tho

manager and cnforcer - BIla:

"The tribe fecels that when a non-Inidan farmer viclates
a lease and is given only a 1l0-day peoriod to rectify the
viclation with no further reprimand, the Rurcau is heing
remiss in not protecting the rights of the Indian land-
owner." 5B/f

d. The BIA has acted in concert with non-indians and

other government agencies in perpetuating illegal lcases:

"we have a case where the BIA has ruled that a loase
was invalid at its inception. This concerns farmland
owned by the Wichita Tribe. The alleged lessco is

55 / Ibid, p. 459.

56 / lHazel Blake, Fort Berthold Reservation, AIPRC Joint Task
Force Hearing, Aberdeen, 5. Dak., Vol. I. p. 217.

57 / Richard Belmont, Sugquamish Tribe. AIPRC Hcaring, Denver,
- Colo., May 8-9, 1976, Vol. III, p. 429-430.

GH [/ Hilary Skancn, Coeur d'Alene Tribe. Preparcod tostimany
for AIPRC Rearing, Denver, Colo., May B8-9, 1976, p. 1.
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is preparing to harvest his sccond crop, oven though
he has no lease. He has been able to exercise domin-
ion over the land’with the assistance of the Chief
Natural Resources Officer, Herman Lewilis: the FPield
Solicitor, Benno Ombrock; and the Commissioner of
Indian Affairs, Morris Thompson." 59/

e, The BIA has failed to develop good managoment
technigques for leases on Indian land:

"A basic principal of management is to make wise
decisions., In order to make wise dccisions, manage-
ment. must be familiar with the situation which nmeans
having knowledge of -the facts pertinent to the situa—
tion, *%*

"The Sccretary of the Interior, being the trustee of
Indian lands whose statutory responsibility includes
deriving maximum cconomic benefit for Indians Fraom
such lands when approving leases, should be aware of
whoen all leases explire, location and sizc of such
leases, effect of such leases on the Indians, ronts,
royalties per unit, information on comparable current
leases on public or private lands, etc. Withoub such
data, it is obvious that he will not boe effective in
fulfilling his responsibilitics. Data colleciion and
record keeping appears o be a problem which continues
to plague most units of administration and management
in the Department of Interior and particularly, thc
Burean of Indian Affairs." &G/

7. Civil Scrvice and Quality Employees

As Civil Service employees, BIA staff have bocome
s¢ imbedded into the system thalb they are immune to Indian
criticisms, BIA employees have beoeon most consistently
characterized in the {ollowing mannor:

You have a lot of G5 people that are, you know, making

a whole lot of money, probabkly don't have the tribe's
best interests in mind. They're just piding their

59 / Mewt Tamar, Wichita Tribke, AIPRC Hearing, Denver,
Colorado, May 8-9, 1974, Vol. III, p. 454,

60 / Robert Chiago, Native American Studics, the University
of Unit. PTaper submitted to AIPRC on oherdy resourcs
development and the leasing of Indian lands, p. 5 & G.
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time while waiting for rotirement. ‘Them preaple should
go."™ 61/ '

With such career-minded people, the bect intercsts
of the tribes are only secondarily considercd. As stated kot

one tribal leader:

"If there is no perception of real Tndian needs, then
there is litltle will to deliver." &2/

. Because the BIA has becn, negligent in enforcing
the Indian preference provisions sel down in the 1934 Tndian
Reorganization Act, Indian people have had to resort more
and more to Equal Employment Upportunily ygrievance proced-
ures. Ewven this procedure has not proven to be an coffective
solution to the employment problems, as cited heres
"I launched an EEO complaint in 1974 and my complainc
was handed around, dallied with and gquite often,
appcared to be ignored through all the administrative
procedures in our federal bureaucracy. ***
"My case is now on appeal to the Tenth Circuif Cour®
in Denver and perhaps that Coutrt will undcrstand that
the reason the Indian liealth Scrvice and BIA as well
arc not all Indian is because, since 1934, the Indian
Preference Law has been ignored," 63/
To magnify the incompetency Qemonstrated by most

BIA personnel, they wrongfully involve themselwves in tribal

politics:

61 / I'red Dakota, Kewoeonaw Bay, AIDPRC Toint Task Foroo

~ Hearing, Superior, Wisc. Vol. IT, p. 36-37.

62 / Al Trimble, ATPRC Hearing, Denver, Colo., May B-9, 1976,

7 vel. II, p. 253.

63 / Ruby G. Cozad, IHS Employce, Oklabhoma City, Presared

~ testimony for AIPRC Joint Task Force llearing, Anadarka,
Oklahoma, May 14, 1376, pp 7-3.
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"The leadcrship of the Village is something for the
Village to dceide,, nat the Bureau of Tndian Affairs.

1t is just convenient for the Bureau of Indian Affairs

to recognize someone else who agrees with their

policies, which is what they have allowed to happen.™ 64/

Indian peoplce feel they will.fully realize a goal of
quality BIA personncl if they are more directly involved in
the selection of BIA staff, both locally and nationally.

This doe§”n9t_gua;antee 2 total sglution to the problem, Lut
it places the reéponsibility on a level where personnel
actions will be more accountable to the pecple.

"We do not necd Arca Directors and managers who are not
compatible with the peoplce they are hired to scrve.
There are qualified people a-plenty all over this great
country; every <¢clor imaginable, that arc filled with
empathy and concern for the health needs and equal
employment opportunities for Indian people. Thesc aro
the kind of people we need in places of authority., I
think just sitting arcund waiting for attrition to
solve our problems is not an acceptable solution." 63/

C. Beview of BIA Structure

Indians have dealt with the Bureau of Indian Affairs
and its predecessors since 1775, longer than any other federal
agency. They have witnessed the transfer of Indian admini-
stration from three Departments of Indian Affairs (o the
War Department, to the Department of the Interior, and finally,
fractionated among varicus federal agencies, though primary

responsibility remains in the Department of the Intorior.

G4 /7 Statemenl of Minsa lLansa, Eikmongwi-lopi, Subcormitiiec

" on Administrative Practices and Procedurcs, Part 5,
p. 1095,

65 / Rubwy Cozad, IHS Fmployee, Oklahoma City, Preparcd testi-
mony for AIPRC Jeint Task Force Hearing, Anadarko, Okla-
hvoma, May 14, 1976, p. 11.
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Since Lthe 1849 Lransfer of the Burcauw of Indian Al Fairs
from the War DepartmunF Lo the Department of the Interior,
its structure has becn‘arranged and rearrangod nuerous
Eimes. The Bureau of Indian Affairs’ prosent structure is
the result of a "realignment" effort which began in 1973.

The result of rcalignment has been slight changes in
structural arrangement, It remains organized into three
lcvels:~National-rﬁentral'foice: Regional - Area 0Offices;
Local - Agency Offices -- Lhe same structural organization
which has operatcd since the mid-1940's. The policy which
stimulated the three lovel organizational structure in the
40's was aimed at "get the national governmcent cut of the
Indian business" and "assimilation of the Indian populaticn
into the non-Indian pepulation”. This structure was estali-
lished to facilitate what became a formal policy of "with-
drawal" and "termination".

1. Area foicci

The introduction of Regional Indian Affairs offices
or BLA Area Offices brought about opposition from Indian
tribes and Indian organizations. This is reflected by
resoluticons adopted by the Wational Congross of American
Indians when it urged once in 1952 and again in 1953, that
the Area 0Offices be abolished. In spite of this position,
the NCAT persistently urged that the continued operation of
the BIA "is consistent to the welfare of our people” and

auggested that the BIA ought to "become an instrument ta
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serve the welfare of lIndians and that Indians shall not be

Fl

an instrument o serve dthe welfare of BIA officials™.

{HCA1 Resolutions: 1951, Mo. 4 and 1éa: 1955, Mo, 23; 1973,
to. 38.})

These policy views and opposition to Area Offices
were echoed by witnesses giving testimony hefore the Ameri-
can Indian Policy Review Commission. Witnesses testified
that the.irE”-foi¢E5 were considered a means for increasing
"red tape" and they were unresponsive to Jocal tribal neoeds,
As a remedy, several witnesses recommended that Area Offices
o abolished while others vrgced that thoy bocome technical
assistance agencies without line authority. Many witnesses
emphasized increased tribal and agency authority and a direct
line connection with the Central Indian Affairs COffico.

One witness describes opposition to the Arca Office
this wav:

"One matter of particular chijcction regarding the hrea
Office role is that of apportioning funds to agencies,
tribes and reoscrvations from that level. Aside from
the purely unacceptable political power it places in
the hands of the Area Director, it als=o lcads to a
magnification of his administrative power and mainten-
ance of staff and overhead. This is extremely burden-—
some on the Indian programs which are intended for

itndians at the reservation level, or where help is
needed. " 66/

Probleowms with the Area Office werce doscoribed by

another witness who urged "abolishing” the Arca Offico:

&6 / Al Trimble, Fresident, Pinc Ridge Reservation, ALPRC
Hearing (U.5. Congress), Structure of the B1A, Vol.
TI, p. 248,
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"Arca Office directive authority is laracly inelfici-
enb and incffective in that k... oflken dilules and
alters important c¢omnunications betweon tribal and
Central Office information transmission. This results
in long-run negative impact on trust {unctions in the
Indian administration, ***

--- Our recommepndation for abolishing Lhe Arca 0ffice
does not mecan a reduction in the BIA budget, but does
mcan that those funds will be transferrecd to the local
agency lewvel, " 67/

similar testimony was presentcd by the first Vice

President of the Affiliated Tribes of Northwest Indians, 68/

the former Chairman of the Quechan Tribe, 68/ Chairman of

the Shoshone-Bannock Tribes, 10/ and the hrea Director

for the Minncapolis Arca Office of the BIA who said:

"I feel that federal government structurc should also
ba examined... authority should be delegated to be as
clogse to tribal government as possible so that the
tradjtional long delays do not result in attempting to
bring about boetter delivery of service.," 71/

Whether witnesses urged abolishment of the Arca

Offices or restructuring them as technical assistance agen-

cies without line autheority, 72/ 73/ emphasis was placcd

on the need to increasc the autherity of local agencics,
increase agency managcment capabilitics and permit Jdirce:

line authority between the Central Indian Service Office

and local agencies.

&7 /7 Ibid, Testimony of Pat McLaughlin, Chairman, Standing
~ Rock Sioux Tribal Council, p. 27.

€8 / Ibid, Lucy Covington, p. 23%, Vol. TI.

69 / Ibid, Elmer Savilla, p. 21, Vol. I.

! Ibid, Kesley Edm>, p. 106, Val. 1l.

AIPRC Hearing, Superior, Wisc. March 20, 1576, Grorge
Goodwin, Vol. IT. pp 126-127,

=
e

-

ngf Warren Means, Ex. Director, UTETC, N. Dakota, ATPRC
Hearing, Structure of BIA, Vol. II, p. 232.
73 / Ibid, Marvin Wilbur, Ex. Dir. of Swinomish Tribal Senate,

|

Prepared testimony submitted for the record, p. 2.
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Z. Agencios | 1
Lfter urging %hat Area Qffices provide technical
assistance, the Executive Director of the United Sioux Tribes
of South Dakota recommended that:

"The agency levels should be given more authority and
responsibility for decision-making in all program
arcas. The agency level must have the administrative
capability to provide service and response to tho
needs of tribal governments. **¥

"The agency levels must have budgetary vesponsibility
together with program responsibility if the BIA is to
respond to the needs of 1ndian tribes. ™ T4/

Emphasizing the need for local control of Gurcau
programs, Mayor Wally Leask, Metlakabla Indian Community,
Annette Islands Rescrve, hlaska, suggested:

"... that local needs can be defined by local pcople.
We feel that an office there in Metlakatla would bene-
fit us where we would have an open line to the BIA," 75/

The Chairman of the Makah Tribal Ceuncil, Gene

Parker, described why hig tribe recommends thnat all manage-

ment responsibilities" ought to be lgcated on his reserva-
tion:

"We are 73 miles from the nearest town of any popula-
tion which is 16,200..., The procedures thal we have

to go through in order to get any type of activity out
of the Bureau of Indian aAffairs is to agu from Neah Bavy
to the Portland satellite office (sic Port Angeles
Officec), to the Everett Office, or to the Hogquiam
Office and then to Portland to tho Awrea OF{ioe, **F

"The procedure is titmc-consuaming, il is expensive for
the tribe, and 90% of the time we do not have any
services delivered or rosponse from the regquests that

74 7 I1bid, vol. I1, p. 121, Frank Tawrence, United Tribes of
South Dakota.
75 / Ibid. Veol. T, p. 11
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we have madc." 76/
"At times, thig has cost the Makah Trilbw last Lfimbor
revenuc from timber sales offerings going without

bid." 77/

Clarence Weslev of San Car]és Apache, Arizona,
cxpressed the view that the “"Area Offices are duplications
of services, red-tape and /fa/ buck passing operation” and
therefore ¥Tuggested “"that autﬁority and responsibilities
be brought back to the reservation level where the prokblems
really are stacking up." 78/

several tribes, while urging greater authority at
the agency level, noted their desire to have an agency
located on their reservations, These tribes 18/ are
served by multi-tribal agencies and expressed considerable
dissatisfaction with this arrangement. The Chairman of the
Washoe Tribe spoke for many tribes when he said:

"All the tribes within the Navada Indian aAgency
compete with each other for federal services., The
Washoe's would like to have their own agency. " 80/

This tendency for tribes to compete with cach other

for sometimes it is referred as the agency "playing tribes

off against onc another") is typically described as a

36 / Thid, val, 171, p. 264.7

77 4/ Op. Cit. p. 269.

78 / AIPRC Mlearing, May 8-9%, 1976, Denver, Colo. Vol, IV, p.
482.

79 4/ All Indian Pueblo Council in preparad tostimony urged

~  that "... additional agencies will be reqaired to providoe mini-
mal ut adequate services", p. 3 Makah Tribal Council. AIPRC
Testimony above cited. Washoe Tribe, Task Forcoe #3 field
report, Feb., 17-18, 1976,

B0 / Op. cit. p. 2.

104



serious problem by'tribuF servod by a malti-tribal agency.
The problem ariscs partidylarly when tribes must "prioritize"
their needs and funding regquirements under the BRand inalvsis.
Those tribes who are located more distant from bhe multi-—
tribe agencies are forced to expend large sums to travel to
the agency or make numerous.long distance telephone calls o
conduct business, . These tribes have frequently roguested
that the Bureau of Indian Affairs establish an agency on
their roservation.

3+  The Bureay of Indian“n[fairﬁ anq Interinr

Since the transfer of the Bureau of Indian Affairs
from the War Department to the Department of the Interior,

the gucstion has been raised: "Where should the Bureaw of

'™
n

Indian Affairs be located?" Another guestion often asked
"How should it be organized?" Responsces have ranged from
the 1%th century urging to-return it to the direcction of the
War Department, the recommendation that "... Indian affairs
ke committed te an independent burcau or department” _al/
and the 20th century recommcndations that it should be
"abolished" or later transferred to the Department of the

Intericr., As changes in the structure and location of Lhe

8l / Rep. Comm. Indian Affairs, 1868, p. 48, The Peace

" Commission appointed by Act of July 20, 1867, 15 Stat.
17 made this recommendation to the Commissiocner on
January 7, 1868, but in a supplementary report
(October 9%, 1868), it urged transfer to the Departmens
of War.
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Bureau of Indian Affairs were considered during the early
part of this century, ipﬁ;an tribes ropeatedly aszerted
their rights to consultation prior to any administrative
or legislative modifications.

Apart from the Board of Indian Cormissioners, g2/
the first major influence that tribal governments had on
Bureau structure came during Congressional hearings on the
administration Eré?msed Indian Hc@rganizatiﬂn Rot. B3/
Indian efforts to influence structure continued sporadically
through the f@mainder of the 1940's and continued through
the next dccade. But, not until 1961 through the american
Indian Chicage Conference did Indians establish a comprehen-
sive position on the character and structure of fedoral
Indian administration. The threat of termination had the
ironic offect of binding tribes together. Indian resclive
was mirreored in the remarkable document producced by that
Conference: The Declaration of Indian Purpose. B84/ The
Declaraticon began:

"We believe in the inherent right of all people to
raetain spiritual and cultural! wvalucs, and tha® the

froee exercise of these values is necessary ta the
normal development of any people.” BS/

o
B
e

Act of Julsy 15, 1870, Sec. 3, 16 Stat, 355, Srco:
Schmeckebicr, pp. 26-27.

Fifty-cight tribes representing 146,194 persans support-
ing the bill while 13 tribes represcnting 15,213 persons
requesting more time lor consilderation or opposing k.
MAmerican Indian Chicago Conference. Declaration of
Indian Purposc, June 13-20, 1961, T

Ibid, p. 45.

oo
L
.

o0
o
.,

oo
Ln
e
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Wide ranging proposals and recommendations woere offered for
a major overhaul of federal Tndian affairs administration
and policy.

While the Conference urged that Area Offices be
abolished and that leocal aguncics e given "broader exoercise
of responsibility and authority to act" as had their precco-
ccsors, thoe Declaration of Indian Purpose urged that certain
principles guide the structuring of the Burcauw of Indian
Affailrs. The Conference declared:

"The basic principle involwves the desire on the part of
Indians to participate in developing thoelr own programs
with help and guidance as needed and reguested, from o
local decentralized technical and adminicstrative staflf,
rreferably located conveniently to the people it
serves. *** The Indians as responsible individual cici-
zeng, as responsikle tribal representatives, and as
responsible tribal councils, want to participate, want
to contribute ko thelir own personal and tribal improve-
ments and want to cooperate with tholr government on
how bast to resclve the many problems in a busincss-
tike, efficient and economical manner as rapidly as
possible. " 86/

In spite of this thorouagh and concisce declaration,
administration officials were unmoved. Termination policies
remained strongly fixed in the attitudes of national govern-
ment leaders. But even stronger was the conviction that
government experts could solve Indian probklems -- Indians
were not to be influcntial in matters affecting their own
lives.

Yor the eight ensuing vears, Indians persistad in

the asserticn that the United States must play a major role

86 / Ibid, p. 46.
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in the restoration of Indian datural and human resgurces. In
a speech before a meeting-in Albuguerque, New Mexico, on May
G, 19¢9, the Exegutive Director of the National Cangress aof
American Indians urged that the Bureaw of Tndian Affairs boe
reorganized and established as a separatce agency. At its
annual convention in 1969, the NCAI opposed the transfer of
the Burcau of Indian Affairs to the Department of Health,
Education and Welfare {(HEW) or to the Lxecutive Office. 87/
Such kransfers, 1t was feared, would give tise Lo a radical
restatement of policy toward Indians as had occurred when the
Indian Health functions had been transfcerred from the BIA to
HEW in the 13%&8's, In 1971, the naticonal! conveniion of WCAI
adopted a resoluticon _88/ urging that the Burcau of Indian
Affairs be removed from Lhe Department of the Intericr and
elevated to a department with cabinet status. As it had
urged in 1970, the NCAI supported the formabtion of ap Indian
Trust Counsel Authority 89/ separate from the Department
of the Interior and the Department of Justice.

&5 the WCAI had frequently asscerted the neced for
prior consultation with the tribes before structural changes
were made in the BIA, so other inter-tribal organizations

demanded tribal participation in decisions related to the

87 / HNCAI Convention, albugucrgue, Moew Moxico, 1969,

" Resolution No. 6.

88 / NCAI Conventicon, Reho, Nevada, 1971, Resolution Na. 156,
89 / Ibid. Resolution Nao. 21,
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Burcat, The Affiliatedd Tribos of Northwest laodions (ATHWD)
proposcd in 18370 that tﬂe,ﬂﬁignificant'conflict of intcrest"
found among the various elements of government dealing with
indian affairs could be eased if an Assistant Secrotary of
the Tnterior for Indian Affalrs was appointed. 90/ In 1271,
the ATNWI took the position ovposing transfer of the BTA out
of the Dapartment of Interior until the trikal organizations
had a chance to diséuss.aﬁd vote on the issue. 91/ The
Indian position was in part a response to steps taken in the
Office of Management and Budget which were aimed at cstablish-
ing an "Agency for Native Affairs™ 852/ which included
responsibilities for administering other U.35. trust terri-
tories.

Major objectives to this and other plans developed
in the national government hinged largely on the extenlt to
which Indian tribes and ofganizations were involved in the
planning and development of such proposals.

Ry 1974, the National Congress of American Indians
unanimously endorsed a position paper and "Proposal for Re-
adiustment of Indian Affairs" 93/ which recomendoed "the

establishment of independent federal governmental machinory

90 / Affiliated Tribes of Northwest Indians, Spokanc Conven-

~  tian, Sept. 11, 1970, Resolution MNo. 6.

91 / Affiliated Tribcs of Northwest Tndianz, Lartland Conven-

T tion, Octaber 1%, 1971, Resolution Ho.o 21,

92 / Crane Report on an Independent Agency, 1971, Office of

— 7 Management and Budget Sub-Task Force on Wative Self-
Determination, March 1B, 1971.

93 / NCAI Convention, San Diego, California, Oct. 24, 1974,

109



to replace the Bureau of Indiam Affairs". Contained,in the

"American Indian Declaration of Sovereignty" which is attached
to the NCAT proposal is this urging:

"Establish a single, indcpendent, federal governmental
instrumentality w1th concurrence of the majerity of the
recognlzed aboriginal American Indian tribes and nations,
in order to implement and guarantce the trealy responsi-
bilities and trust obligaticons of the United States of
hAmerica under Article Six of the Constitution of said

natign. " 94X

r

The Nationai Tribal Chairmen's Association tooX a
similar position in support ﬁf & separate Indlan agency in
the summer of 1975, 95/

Since these formal orvganizational stabtements wore
pulrlicly anncunced, Indian tribes and other crganizations
have announced their support for various forms of 4 new
structure of the BIA as a separale agency. Commoan among
these various proposals is the separation of Indian affairs
from the Department of the "Intericr. Similarly, support for
separation has been conditioned on full pariicipation of
Indian nations and tribes in the planning and development of
the now agency.

In testimony prescented to the aAmerican Tndian Policy
Review Commission on behalf of the Creek Nation, the following
was roecommended :

94J7‘Ib1ﬂ TT"Amecrican Indian Declaration of Sovereionty",
part € (Sec appendix for full statement).
aL f
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“v..Indian affairs are net solcly a judicial nor a legis—
lative duty of the government, nor are they an exclus-—
ively Executive duty,‘ On the other hand, Indian affairs
are constituted by governmental dutics which are
simultaneously quasi-executive, rquasi-legislative, and
aguasi-Judicial., There 1s only one form of governmental
arganizaltion of powers which ecmbodies these throco typoes
of power simultaneocusly: l1ndependent comnissions and
dgencies. k**

"Therefore, 1 strongly recommend that Indian affairs bo
assigned to an independent commission. Only this
aasignment of federal power will alleviate the present
confusion of Indian affairs with the Executive Eranch." 96/

This position echacs the "Proposal for Readjustment
of Indian Affairs" adopted by the National Congress of Ameri-
can Indians in 1974. 97/ The Affiliated Tribes of Northwest
Indians testificd to the need for an "Independent Tndian
Commission" and gave the following description to amplify

their remarks:
"o recommendation of the Affiliated Tribes of North-

west Indians is the establishment of an indepondcont

agency which would replace the Bureau of Indian Affairs,

all cther federal agencies involved in Indian affairs,

and state involvement with Tndian trihes., The vpurpose

of this independent agency 1s to provide health, odu-

catipgn and welfare: preserve, protect and guaranteoe

Tndian natural rescurces and lands, and the exclusive

rights cof Indians to their water, timber and mincrals." 98/

x * *

96 / Glenn Moore and Robert Trepp, Creek NWation, AIPRC Hear-

" ing, May 8-9, 1978, Denver, Colorado

97 / See Appendix -

98 / Cal Peters, Skip Skanen, Wendell George, ATNWT, ATPRC

" nearing, May 8-9, 1976, Denver, (olorado, pp. 64-65 and
propared tostimony appended to Eostimony.
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from

"Pn ipsure that the tribiol governmoent shall have the
widest possible flexibility in desining programs and
settiny priorities:for thoir tribal members, all pro-
gram and funding efforts will begin at the trihkal
level, ™ *** 99/

"This Commission will he guided.:. by nince Indian
Commissioners. These Commissioncrs... selected by
Indians through a series of elections beginning at
the tribal level..." 100/

Consistent with the desire to separate Indiar affairs

= r

the Departﬁcﬁt of the Inilerigr, the United Sioux Tribes

of South Dakota state:

"HIA services must be molded into an adequate structure
with functions relevant to the neceds of the Indian
tribes. The BIA must be allowed to funciliocon as a scpar-
akte agency with cabinet status so as to eliminate inter-
ference of other interesti{s)" 101/

This view was expressed by the United Tribes of

North Dakota, 102/ BSwinomish Tribal Scnate, 103/ as wnnll.

while several witnesses for Indlan organizations ex-—

pressed the view that Indian affairs ocught. to he separotod

from

the Department of the Interior and fanction as an

Lo
e

i
=
=

e

1bid, Op. Cit. p. 27-28.

Ibid, p. 28.

Ms. Elnita Rank, Chairperson of United Sioux Tribes
and Crow Creek Sioux Tribe, testimony presented Lo
ATPRC Hearing, Denver, Coleradc, May 8-9, 1976, Vol.
I1, pp. 1191200

Ibid, Warrcn Means and Ralph TwePFera, Vol. IT, p. Z31.

Ibid, Marvin Wilbur, Prepared tcstimony appended, w. 2,
para. 1.,
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indepondent ageney." 104/
The present location of the BTA is widely rogarded
a5 harmful to the futurne of Indian nations and tribes while

A S '
its present organization is seen as cxXpensive, cumbersome

and cutdated.

104/ Testimony to this effect was presented by: Elmer M.

- savilla, former Chairman of thc Quechan Tribe, exprosscd
his endorsement of proposals Los " ..ocompletely romove the
Rurean of Indian AMffairs from under the umbrella of the Departrent
of the Interior, .

Cd e e

"The benefits of such a move... (1) The inheront conflict of interest
within the Interior Departrment would ke removed; (2) There would be

a strong adninistrative advocacy within the new Tndian Department:

(3) The obligation of the Commissioner of Indian Affairs and his

Area Directors to carry out dictated policy from bhe Scoretary of

the Interior would be removed,

"Wery importantly, the organized Indian tribes of this counktry nmst

b2 given the right to manage and control their own affairs... {ree
from the heavy bureaucratic reskrictions that limit their developront.™

{Statement of Elmer M. Savilla before ATPRC hearing on the Structure
of the Burcau of Indian Affairs, May 8, 1976, Denver, Colorado.)

* * * " * *
C. bavid Gardner, Principal Chicf, Choctaw Nation presentod this
recommendation in prepared testimony: "Transfer of the BIA to the
Executive Office of the President would give it high visibility and

a strong mandate for change and irproved performanco, .. (ATPTE
Hearing, Dernver, Colo, Vel., III, prepared testinony appendod.
* * * * * *

Bob Cannon, Chairman of the Kiowa Tribe preschnted testimony baefore
a Jjolnt Task Force Hearing in Oklaboma, May 11, 1976, Oklahoma City,
Vol. TI}. lle urged: "The BIA should be created by Congress to
have department-level powers as an equal to non-Indian Department,
COL, Departmont of the Interior, HEW, D, CSh, cto..... arder this
structure all funding impacting the tribes to carry out the United
States Trust responsibilitics to the tribes." (p. 5 of preparcd
testimony, )

w * > * * *
Fosebud Sicux Trike suhbnitted preparced testimony before AIPRC Hearing,
Doenver, Colorado, May 8, 1976, Vol. IT which recomended 2 solotion
to e probloo of conflict of intoerest within the Dopartient of te
Interior: "The Burcau of lndian Affairs should be remowved from the
Department of the Interior and should be established as an indopendent
agency within the Executive Branch of the Federal government. In bhis
now arrangement the BlA would exercise no authority over Indian tribos
but would be a scrvice organization delivering to the Indian tribes
appropriate and vequested services and relaying to Congressional
terior Committees legislation proposed by Indian tribes,"  {(from
prepared testimony, pp. 1-2)
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4

THAPTER L1T.

FEDERAL INDIAN ASSISTANCE PROGRAMS: THE DELIVERY OF PROGRAMS

AL Peview of Policy

1. Roobks of Federal Assistance

i

The syéﬁém for delivery of goods and services to
Indians found its beginning in early treatics with Indian
triboes. Though Lhe methods of doelivery have changod and
the spectrum of goods and services has breoadened, the United
States has continued teo respond to treaties and agrocments
by developing general and specific government proorams in-
tended to fulfill commitments made long ago.

There are now hundreds of avenues throuch which
goods, services and assistance pass before they reach Indian
tribes and people. The inconsistency of treatment of Tndian
tribal goavernments by federal domestic assistance agencios
and the often arbitrary reguirements placed upon tribal
participation have given rise (o serigus concerns that the
United States is failing to uphold its treaty commitments.
The success or failure of federal assistance bto Indians i3
key to tribal survival and the fulfillment of treatics and

american law.
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After the first six treatics were concluded hetwmes
the United States and the Six Nations, 1/ the Continental
Congress in 1776 authorized:

"...the permanent supply of the Indians with goods
at the public expense..." 2 /

in accordance with treaty provisions and agreements. Lvery
subsequent trecaty concluded with tribes across the continent
cantainedh%{éiiar.pfbvisiona. With the creation aof tihe three
Departments of Indian Affairs, the Commissioners and later,
the superintcnﬂents became the instruments for delivering
goods and services of civilization 3 / +to tribes. Provise
ions of these goods and the services were provided "for pro-
serving pcace and friendship” 4 / with the tribes. Congress
demenstrates its commitment to the obligation Lo supply goods
and services to Indlians as it reviewed the circumstances
which gave rise to viclent conflicts involving the Creek and
Cherokee Nations against the pecople of Georglia and Harith
Carolina;

"Varicus circumstances show that the Indian in

general, with the United States, wanbt only to

enjoy their lands without intcorruption, and to

have the necessities regularly supplied by our
traders, and could theose objects be effocted, no

ing {he Mohawk, Scheca, Oncida, Cayoga, Onondaca, and
Tuscarora. The Trogquois Confeodeoracy is the oldest
known democratic federation which came intoc being
around the middle of the 1500's and which survives to
this day.

2/ First Journal of Congress, p. 249,
3/ Ibid, p. 255.
4/ Narthwest Ordinancc, Stat. 50-52 , August 7, 1789.
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other measurces would, probably, ke neoocessary far
EeCcUring peacs and a profitable trade with those
Tndians.” 5 /

2. Payment for Land Cessionsg

Until the btreaty with the Creek Mations was con-
cluded on August 7, 1790 (7 Siat. T.. 35%), no carlicr troaty
had containcd a provision for the payvment of an annuity in
congideration for certain land cessions, 6 / Thus establishoed
the first fafﬁal.liﬁks between Tndian ownersnlp in thoe land
and provision of coods, scrvicas and the payment of anacibties
in cnnsir]erat;i.on for lands ceded,

It had become the standing practice of the Congross
to deal only with the tribes as a whole in trade and in the
provision of goods, services and annuities. This practico
continued for over one hundred vyears prior teo 1875, 7 /  In
that wyear, Congrass passed an Act (18 Stat. L. 420) which
allowad an Tndian "who abandoned his tribkal relations to
oktain land under the HHomestead Law in the same manner as

white perscns." B /

R/ Blunt, Joseph. Repori of a Committee,..relative Lo
Indian affairs and a motion of the Delegates from
Georgia. Aug. 3, 1787 p. 113.

a8 / Schmeckebier, Laurence F., The Qffice of Indian Affairs,
1927, p. 20.

7/ Ihid., w. 76, "Refore 1875, proctically zall general legisla-
tion had regarded a tribe as the unit of Iedian life, axd there
was no attospt to inkterlfere between members of Lhe trils or Lo
make any general legal provisions for Indians who night seprate
from the trike. There had been socme acts applving to particular
tribes, generally =mall ones, that provided for the allotment of
land in severalty and the admission of the Indian to citizenship,
but in general, the Indians were regarded as a portion of the
IPuldtlDﬂ sch apart, to which the government owed certain obli-

gations". [Bophasis supplied.]

8 f Tbid. p. 78
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3. the Generdi Al lotment Aot and the Mmergcence ol

Services ta Individuals

The General AlYotment Act passcd on February 8, L8587,
represented the first drastic departure from patterns in the
U.5./ITndian relations. For the first time, the United States
began to take steps to dellberdtely intervenc in tho internal
atfairs of tribes. And for the flrst time, the United States
sought to deal directly wiLh indawviual Indians, by way of
parceling out Indian collective holdings to allotments.  This
was a deliberate move to break up the rescrvations "and destreoy
the Indian tribe as the institution of Indian life."

T insure that Indians would willingly participate
in the allotment program, they assured them of continging pro-
tection of thelir land holding for a pericd of twenbly-five years
after which, the Secretary of the Interior could issuc a
patent in fee when it might be determined the Indian allottoe
was competent to manage his-Dr her own affairs. Y9 /) They
wore further assured of support by the government and prowvided
education so that they might learn how to he civilized like
the white man., Where Indians 4id not willingly accept allotted
lands, they were forced to take allotments and become lndian
land owners. 10/

All of this flowed from a conviction of Conuress-
men and administrative officials alike that indians ought to

be given the chance to live freely, own land, become civilized

N Act OL May B, 1906 (34 Stat. L. 182)
10 / Sehmeckebier, Laurence Y., The Offige of Indian Affairs,
. B0,
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and assimiiatod into.thu whitn gocicety, Those that did nel or
could not adopt the waysfgf the American society, were not
worth saving and certainly ought not be allowed to returp bo
the "savagce state.”
The Burcau of Indian Affairs was gearcd up ta assist
the individual Indian in makino the transition from trihal
life to the life of individualism and "free enterprisc”.

"The cducation prbgram of the Bureau was expanded
and secularized, with cmphasis upon the use of
hoarding =schools to get young Indian off the
reservations. Health and medical services, law
enforcement, meager amcounts of technical assis-
tance, land reclamation aid, forestry supcrvision,
and sporadic woelfare services madce up the balance
of the pregram," t1/

That the Ceneral Allobtment Act scrved ba divest tribes
of lavge tracts of prime land and permitted unscrupalous non-
Indians and econemic interests to purchase countless allot-
ments through fraud and deception, there is no gquestion,
Ironically, however, the resullant high incidence of deoatts,
discase and the spreadiny poverty among Indians causcd a sub-
stantial public outcry demanding that justice be done. This
swell of public criticism impressed by Lhe Executive and the
legislative bhranches of government. Finally, Congress passcd
the Snyder Act on November 2, 1%21 12/ authorizing appro-

priations and expenditurces for the purpose of supolyiong good:s,

services and assistance to Indians. The statute read in part:

1l / Frecman, John L. The Indian New Deal, p. 435,
12 / 42 Stat, L. 208,
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"...That the Bureau of Indian Affairs, under the
supervisiaon of the Secretary of the Interior, shall
direct, suporvise, and expend such monoys as Congross
may from time to  time appropriate, for bLho bencfitl,
care and assistance of the lndians throughour the
United States,.." 13/ [Emphasis supplied.]

The passage of thiz act might héve supplied thoe impetus
for a major overhaul of the Burcau of Indian Affairs, but no
changes were made in its datics or activities. 14/ The Aot
merely made (f ' ¢dsier for the Bureau’ to scocure funds from bhe
Congress by preventing "appropriations items from beinug subject
toe a peint of order in the House of Hepresentatives,"” 15/ which
had been the practice of the House Appropriations Committoo
when no prior legislative authority existed for a particular
item,

4. Federal Assistance to Indians Broadened (o Othor
Agencics

Tt was pnot until 1929 that consideration was given to
the possibility that agencics other than the Bureau of I[ndian
Affairs should hecome involwved in the provision of sorvices
and assistance to Indians. This view was first offered by
Commissicner John Collier as a part of the new policies which
were to emerge from the Indian Reorganization Act af June,
1934, 16/ Commissioner defincd one of his objectives under

the new policy as follows:

13/ Thid. -
14 / Schwmcckebicr, Lauronce F.p The OQffice of Indian Affairs,
P. 3G,
15 / 1Ibid,
6 / Act of Junc 18, 1934, 48 Stat. 987,
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"To abandon the tradition of Indian OFfice monoooly
over the [ndian Service, by drawing all available
federal and state agencies into the Indian Service," 17/
The prime motivation for this policv was due to
Collier's conviction that the Indian Service should "shift from
that of dispatch management to that of cooperative advice ansd

technical assistance.™ 18/ While many agencics of the fedaral

and state government: had bogun modest efforts to serve the

secial and hoalth nééds of Indians after the publication of

the Mocriam Beport in 1928, wkgf there remained considerablo
reluctance among agency officials to provide services. This
state of affairs was largely due to uncertainty about the exteont
af BIA responsibilities and the tendency of the Bureau to guard
its turf and asscrt 1ts control over Indian affairs.

The Bureau, 1t was thought, was gullty of providing
tnsufficienl and substandard services. The vomedy Collier
sought was a movement "toward the sharing of respunsibilities
with other agencics" _EEK in a cooperative inter-covernmental
cffort to solve the economic, seocial and health problems so
starkly revealed in the Meriam Report. As an examplce of how

this system of cooperation could work, Collicr asserted:

17 / Records of the Development of Collier's [RA Policy 75,
RE-A-GEEB, 395, LOGARO-45-120. ¥Federal Archives HBecords

Soervice,. Fort Worth, Texas. Indian Service Policicos,
Galley 1.
18 / Ibid.
19 / Lowis Moriam and others, The Problem of Tndian Admini-
" stration (Baltimore: The Johns Hopkins Press, 1928},
20 / Records of the Development of Collier's TRA Policies,

Fort Worth Texas, Galley b,
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"Within the federal system, the outstanding unificationea
have been those between the Tndian Service and the CC¢
(Tndian Emcrgency Conservalion Werk), and the Indian
Scrvice and the Departhont of Agriculture (Soil Conser-—
vabion Service). Continued or extendod cooperation

with the United Statcs Public lealth Service and with
the Bureau of Animal Tndustry has gone forward, A
entirely new collaboration with the Burcau of American
Ethnoleogy (Smithsonian Instituete) has been achieved.
lmportant help to Indians has beon given by the Fedaral
Emergency Relief Administration, the agricultural Adjust-
ment Administration, and the Land Program through the
Resettlement Administration,

"Not merely have thesc many cooperative and sharing
arrangements increascd the services given to Indians,
Lhey have, in addition, reacted in a stimulatineg and
challenging fashion upon the Indian ©ffice, Kot a
gsegquestration of Tndians within tho one federal bBurcau,
but the largest use of all the agencies' helpfulness is
the guiding principle in present Indian affairs.” 21/

The motivation for state cooperation was as a result
of Congress' passage of Lhe Johnson-0'Malley Act _22/ which
provided that the Secrcotary of the Interior gould contract with
state and local agencies for the purpose of providing pre-
college educatieon to Tndian younasters. States in geaneral
were not willing to use state reovenucs to supply services and
assistance to Indians due to the non-taxability of Indian lands
the principle source of social and educatiomal revenucs goncre-
ated by states.

Through the 1950's and 60's, the pace increased to
place Indian support programs inte other foderal agoncics.

Indian Health was moved out of the Burcaw of Indian Ritairs in

21 / 1bid.
22 / 48 Stat. 596; April 16, 1934.
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the middle 19%0's, to the Public HBralth Service to facilite moro

oxpert” provision of servioes.s The overrviding policy was to
"get the government cut of the Indian business" - a policy which
was to ke achieved by moving the responsibilities for Indian
gervices into othor agoncles, state governmenis and out of the
Bureau of Indian affairs. This leicf wils accelorated in thoe
1360's with thcupolicy_pf assimilation of Tndian populations as
the gogl,

Indian trikes hegan to see the advantages of multiple
agency federal assistance programs as bthe flow of direct funding
and assistance began to boost trikbal coconomics in ways the Burcau
of Indian Affairs never could. The Great Sociely Programs of
the Johnson administration begame the first major breakthroogh
for trihal governments, 23/

", ..although Indian tribes were not specifically mentioned
in the delivery system provided in the Fooncomie Opportunitcy
act of 1964, a crucial policy decision was made by OED to
make Community Action Program grants to Indian tribes,
frustrating an attempt by the BIA to serve as an adminis-
trative conduit for these funds." 24/

the infusion of OEC funds into tribal comnunitics brought
about vigorous efforts of tribal governments to serve their people
by developing economic and social programs that they administered.
Though the quantity of funds was not large, they nevertheless

provided Indian tribes with the first real opportunity to plan

their own future.

23 /7 Study of Statutory Barricers to Tribal Participation in

~ PFederal Domestic Assistance Programs., University of New
Mexico, American Indian Law Center, 1976.

24 / Ibid, p.l.
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Al Lhe elosce of the decade of the 1960%: and tho

n

beginning of the 1970's, Lhe Nixan administration hboegan eflorts
Lo cstablish domestic a55ié£%nce proyrams by expanding the
Bureau of Budget into the Office of Management and Budget and
through an effort to standardize federal service regions,
organize federal regional councils, decentralize federal grani-
ing authority to the regions and gst#blishment af an integrated
grant system for comprehensive developuont 25/

For Indianz, these administrative changes wore coucheod
as methads for insuring tribal sclf-determination. PBut incon-
sistencies in the treatmont of tribal governments, noOr
communications and arbitrary program requircments combined to
create distrust of the new system. The policy of self-detor-
minaticon hoegan bto be scon as yet a now form of assimilation and
termination.

. FEeview of Practices and Procodures

The first surge of federal programs outside of the

Bureau of Indian Affairs servoed as a stimulant to tribal
governmental activibty and the delivery of social services.
Tribes became recipients of federal funds through the Office
of Economic Opportunity, a program that was organized to
minimizc burcaucracy and maximizec actual service dollars.
Indian tribes, bovth lavge and small, respomdoed co Che now
sense of freedom that came with the power Lo cxpoend funds

according to plans developed within the Tndian community.

25 / Ihid. p. 2.
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Nine cabinet—levei departments have developed M JGr pro-
grams concerncd with Indidﬂg gnd two have some activities
assoclatcd with Indian concerns, In a 1974 study canducted Ly
the National Council on Indian Opportunity (NCIO), 28/  they
determined that of six hundred programs surveyed in all
departments, only 78 domestic assistance programs were boing
used by a sample of twenty-nine tribes. _27/ These progrars,
as 4 practical ﬁéttér: were not then and are neot now selely for
Indian services. Cabinet dcpaftments cften have numerous pro-
grams available to all persons, Indian and non-Indian, but
which arc foreclosed to indians bocause of restrictiwve
eligibility criteria, _ 28/ or becausce funds are channelaod
through "state and local governments" whicn do not, as a matsor
of practice, include Indians in their population counts.

In addition to the eleven cabinet-level departments, there
arc at least seven independcnt agencies with functions thar
touch on Indian rights and/or benefits, and five temporary
commissions whose studies and rocommendations will affect
Indian interests. Of the twenty agencies, departments and
commissions studied, the Government Accounting Office (GAG)

concluded in its August 28, 1975, report thatb: 29/

26 / Oflice of thoe Vice President, National Council on Indian
Opportunity, A Study of Federal Tndian Domestic Assistanco
Programs, February 1974,

27 / Ikid, p. 2.
8 / Ibid, p. 2, "Therc arc 46 specific instances of statutory
"~ or administrative cxclusions to, or constraints on, Indian
tribes..."

24 / Information on Federal Programs Which Benefil hmerican

Indians, Report of the Comptroller General of the United
ctates, B-114868 (Requested by Scon. Pawl J. Fannin),
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n

c-obligationa which bencfiied amcrican Tndians during
this period increascd from aboui 56,71 billion to about

1.5 bhillion. The Departments of the Interior, Health,
Education, and Welfare provided over 66 wvercent of these
funds for fiscal year 1369 through 1974, 30/

The GAZ finding seems remarkable when considered on its
oW . However, it becomes ¢lear that a vast amount of the
reported total for Indian programs must be supporting & sizable
buroaucraqy_gigqg op}y 18 programs were reportoed to being used
by Tndian tribes in thé NCIO survey.

The explosign of federal domestic assistance pragrams
tended to be a "boomlet" since most federal agencies lacked a
summary data basis regarding Indian needs, generally lacked
awarcness and knowledge of the unigue relationship hetwoon
Indians and the United States, and they developed complex rules
and rogulations which demandced highly sxilled “grantsmen® at the
tribal level. 21/

In many agencics there iz a lack of clarity in the defini-
tion of programs being offered. This often leads to overlap
and duplication of programs of different agencies. Yot despite
this overlap, it is also true that many of the programs offoer-
ing grants or ceontracts are so limited that ne one program
offers the full support needed by the applicants.

The once hopeful atmosphere in which federal Tndian assis-
tance proorams cmergoed has been clouded in recent vears. Trinal

governments which found greater freedoms through a combination

30/ Thid, Letter of transmittal, p. 2.
31 / Ibid, p. 3.
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of programs from both the Burcaw of Indian Affairs and othor
federal agencies are bheginning to reject federal assistance and
emphasize Bureau contracting. Az Robort Trepp suggested in

testimony before the AIPRC: 32/
"_.. all programs directed toward Amecrican Indians
operate within one of the SDVEIal departments al the
Lablnet level. ***

"This creates so much Orqanlzatlﬁnal confusion that
it is becoming impossible for the tribes to oporate
within the executive framework.” Tt is not that the
tribes, individually and collectively, lack thc
intelligence, capability and technical expertise noc-
essary to deal with these cabinet departments. To
the contrary, it is these cabinet departments, indi-
vidually and collecectively, which lack the capability
and technical oxpertise to deal with the tribes and
with each other." 233/

In the Great Lakes region of the United 3tates, twoenty-
eight tribes in the States of Minnesota, Wisconsin, Michigan
and Inwa have experienced wvory little contact with both Lthe
Bureau of Indian Affairs and other federal agencies. A5 a
consequence, these tribes depend mainly on assistance fr@ﬁ
state governments, services of county qgovernments and nothing
else. When funds are received Erom fodoral agencies, thev
are frequently passed through state agencies before tribes
receive funding support. This poses several difficulties as
Fred Dakota, Chairman of the Keweenaw Bay Indian Community

described in testimony before a Jolnt Task Force Hearing: 34/

iz / AIPRC Hearing, May B8-9, 1976, Doenver, Colorado, Vol., ITI.
33 / 1bid, Precpared testimony of the Creek Wation, p. 2.
34 / AIPRC Joint Task Force Hearing, March 19-20, 1976, Vol., 17
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- .- W2 were advised to go.through LEAA for funding.
LEAA went along with it, but they've got... their own
rules and regulations also and we were informed that
-+ we requested funding and it gues through your
channels. .. Washington, regional office, and in this
instance, Michigan.," 35/

1. Statutes and Reogulations

Over six hundred domeostic assistance programs may he
useful to Indian tribes, but mast of the enabling legizlation
does not note -Indian - tribes as cligible recipiants. 35/

{See Appendix C). PBecause of inconsistent inclusion of Indian
tribes in general program legislation, administrative logigla-
tive regulations for the conduct of a program revecal similar
misconsistencies which place a substantial burden on trital
governments. Without uniformty in the wvarious praogram deliversy
systems, tribes are forced to deal with complcex systoems which
do not permit flexibility at the local level.

"The Indian people as a whole have very little knowledyc

cr understanding of the-legislation. Programs with

stringent roguirements that are not understandable for

its implementation results only in abuse, waste and

inefficiency.” 37/

Frustrations that result from thesec “stringent™

regulations have created a general unwillingness to use fedoral

agency assistanco.

35 / Thid. p. 20.
36/ Study of Statutory Barriers to Tribal Participaltion in
Federal Domestic Assistance Programs, 1976, p, 14,

37 / Chief Overton James, Chickasaw Tribe, AIPRC Joint Task

- TForce Hearings, Muskogee, Oklahoma, Vol. TI, p. 9.

127



2. Sepyvice Delivery Moechanisms

T

Federal assistance to tribes relics on coveral specific
methods of delivery: Indiaghnésks, federal regiconal councils
and state government, Fach system poses problems Tfor trihos
because of the nature of tribal government, treatics and dureea-
ments. The key issue which gives rise to problems is that of
eligibility. Eligibility relates to two alternative BYELEms
of deliver?éJ”éi£héf the relationshiﬁ ié between the tribke or
trihal organization and the federal gqovernment, or Lthe statute
requires some [orm of state participation in the delivery of
services." 38/ Where services are delivered to "units of local
government” in accordance with state law, Indian tribes are
excluded from consideration. Such program scrvices that are
delivered may have an impact on individual Indians as citivens
of a state but tribal governments are excluded. L[ven as Programs
are directed specifically at Indian tribas {EDA, HUD, LEAA) the
state may cxercise the right to review trihal plans. This
occurs dispirte the fact thalb there is no policy reason tao requi;u
states to have an invelvement in Indian programs. Though the
Office of Management and Budget has made it clear that states

need not coordinate tribal programs, many tribos continue to

have thelr programs reviewed by state authoritios. g/

38 / Study of Statutory Barviers to Tribal Participation in
Federal Nomestic Assistance Programs, pp. 24-25.
9 / U.5. Congress Hearing of the American Tndian Policy Review

Cotmmission, Task Forces #3 & 44, Superior,Wisconsin.
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That tribes are not eliyible for federal programs
unrtless they pormit state r;view or have a specific place in
the legislation causes an irrcgular initiation of programs and
& major block to the use of programs.

Indian Desks are regarded by bribes as important
instruments for gaining federal assistancc, 40/ but they
lack suffiecient authority to respond. to tribal necds. Similarly,
they are seen as having insufficicnt funds to adequately respond
to tribal needs,

Federal Regional Councils are genervally rogarded as
inefficient instrumcnts to coordinate service programs for
tribes, Many tribes sense that Regional Councils lack suffici-
ent authority and expertise to deal with trikal covernments. 41/
The problem ¢f Roegional Councils  is characterized in this way
by an offigcial of the national governmont:

.. we are hindered in the redqional council by tho
split of program authority among the federal agencies.
As you all well know, some Indian programs are run out
of Washington, Some strictly oul of Chicago., And

there's a mixed bag in between. It's difficull i{o get
the right people at the regional level to be able to
handle all these Kinds of problems." 42/

AS a4 reaction to problems such as this, the WCAI urged in 1972

that federal agencies work through the Burecau of Indian Affairs. 43/

40 / NCAI Historical Priorities and Policics, [papor preparccd by
AIPRCY, Resclutions 27 (1967), 50 (19691, 58 {(1970), 12 (1974).
41 / AIPRC Hearing, TF's 1, 3, 4, Yakima, Washingtaon.
42 / Madonna McGrath, Secretary's Special Asst., Region 5, Indian
- Committee, AIPRC Joint TF Hearings, Superior, Wisc. Vol. LI,
pp 142-143,
43 / Historical Priorities and Policies,; AIPRC paper, NCRI
Resolution #46.
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Indians have urged with iqcrcasihg frequency that federal goods,
services and assistance bhe‘channeloed directly to trilboes and
reservations. 44/

Indians have hoen determined to ' be cligible or
potentially eligible for numerous programs _ 45/ {Sce Appendix
Cl. The recommendations of ﬁhe American Indian Law Institute
make a strong -acgument for making.sgbstantial changes in
present program legislatimn.. Ag they put it:

In view of the pledge of Congress and the administration

to support Indian tribal government... the time is right
for all of these programs to be made available to Indian

tribes." 46/
44 / 1Ibid, NCAT Resolutions #19 (L1969), #59 (1975), #61 {1975},
45 / Study of Statutory Barriers to Tribal Participation in
Federal Domestic Assistance Programs, 1976,
46 / Ihid, pp. 34, 35, 36.
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CIIAPIT R TV,

FEASIBILITY 0OF ALTERNATIVE INOIAN ELECTIVLE BODEES

. The status of Indian Tribes and Pegple
1. Legal Status of Indian Tribes
w
a. Indian ¥ations and Tribes as Independent

Natidhalmgptitius

anthropolegists and historians have estinated
that over one milli@ﬂ.lndiunﬁ, making up over 600 socicties,
lived in what is now the United States before the first landing
of Eurcpeans. 1 / A complex trade economy and hignly stiruc-
tured governments were found wherever European explorcrs
traveled. Indians exercised all the governmental powers nec-
essary to maintain social, economic and political stability.
There can Le no doubt that the numerous distinct governments
checkerboarding the continent were nations. _2 / These nations
wore rocognizeod by European nations and the United States in
over BO0 formal treatles up to 1871. 3 / Such treatics
covered the full range of relations between nations including
trade, social intercourse, land cessions and the ending of war.
By definition and by example of international relations, Indian
tribes fully wet the gqualifications of nationhood., The treaties
concluded among themselves and with European nations and the
United States carried the full weiaght of law. This point was

explained by Justice Marshall when the Suprome Court hoeld:

1
"2 / The term "nation: comes from Ehe Tatin natid - Onlis.
"3/ MHumerous other agreements both written and oral werce made
T te define the relations between nations: these too are
considerced treatics.
131

/ Jehn Collier, Indians of the Americas: A Long Hope, p. 101,



"Tho words "troaty' and "'nation; are words of our own
language, selected in our Wiplomatic and legislative
proceedings, by ourselves, having each a definite and

wll understood meaning.  We have applicd them to

Indians, as we have applied them to other nations of

the earth, They are applied to all in the same sense.™ 4/

That treaties were concliuded between soveroign
Indian nations and the United States is supported by the posi-
tion taken by U.5. Attorney General William Wirt, who said, in

1BZE:

"rm . -

"Tf it bhe meant to say that, although capable of treat-
ing, theoir treaties are not ta bhe construced like the
treaties of nations absclutely independent, no reascn
is discerned for this distinction in the circumstance
that their independence is of limlted character. If
they are independent to the purpose of trecating, thoy
have all the indcpendence that is necessary to khe
argument. The point, then, once conceded, that Indians
are independent to the purpose of treating, their in-
dependence 1z, to thal purpose, q;iﬁﬁ%éiute as that of
any other nation." 5 / [Emphasis supplied.]

Indian nations had the capacity Lo govern them-
selves, make war and peace, and form alliances with other
naticns, Having such capacitics and having those capacities
recognized by other Indian naticons and Duropean nations firmly
establishes thelr sovereign nationhood. The indopondent
national charactoer of cach Indian nation was secured among the
family of nations.

Even as treaties placing certain Tndian naticons
under the protection of various kings 6 / and potentates were

concluded, the nature of Indian sovorolgnty romainced unaltored,

Wotrcester v. Georgia, 31 U.S. 515 (1832).

2 Op. Atty, Gen. 110 [1828).

King George II1I proclaimed {October 7, 1783} the right
of Indians to live "unmolested and undisturbed” ander
"our protection®.

o=
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A3 Juslice Marzhall concluded ik Worcoster ve Gooprglu:

'...the settled doctrine of law of nations is that

a weaker power does not surrender its independoenco

-- 1ta right to sclf-government, by associating with

a stronger, and taking its protection. A weak

statoe, in order to provide for itgTrafety, may

place itself under the protection of one morc power-—

ful, without stripping itself of the right of govern-

ment, and ceasing to be a state." 7 S

Though the United States dealt with TIndian natians

according to protogels similar to those of European natians,
its motivations were decidedly different. The Cantinental

Congress concluded its first treoaty with the Delawarcs 8 /

for the purposes of definine boundaries between the Colonies
and Indian territory and forming a military alliance. In this
instance, no land cesslions were made. Howoever, afbter the war
with Great Britain, the United States sought treaties with
Indian nations for the main purpose of land cession. A major
provision typically contajned in treaties spoke to a perpoetual
relationship arising out of compensatian for land purchased by
the United 5tates. The bastc motivation of the United States
in its treaty-making emerged -- the taking and sccouring of
land. 7In spite of this, Indian nations retained their indo-
pendence and their right to govern.

b. Indian Nalbionsg as "Domestic Dependent Fations™

The United States and its citizens had mowved

rapidly into ceded Indian torritorics and land purchasod. The

7/ Worcester v, Georgia, 31 1U.$. 515 (1832}
8 / 7 Stat. L. 13, Sgined at Ft. Pitt on September 17, 1778.
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Foreed remeval of Tndians to londs wost of the Mississippl had
opened large tracts of land previcusly occupied by lndian
nations. Though the act of forced removal was in viclation

of treaties with Indian nations and th&pﬁfﬁru a viglation of
international law, the United States was not hoeld back. Justice
and fairness werc not principles to guide the U.S, in its

dealings with Indlan nations. Destruction and cxpedience

e m Lad

became the means to secufe land, wealth and new opportunities
for the United States. 1In its wake, the U.5. left death,
destruction, and a disrupted economy among the Indian nations.
Whole Indian tribes and communitiecs were forcoed
cut cf their original territorics or surrounded by white
communities. It was the isolated Indian territeory that became
the subject of a U.3. Supreme Court decision % / which rend-
ered a whole new corcept by which Indian naticns and tribos
could be described., The court held that Indian nations could

be "denominated domestic dependent nations™. 1o/

In a recent analysis of this decision, the

Institute for the Development of Tndian Law noted: 31/

"...1it is important to know that the 'domestic
dependent nations' doctrine was a compromise
between the political realities of the time and
the wviews of scwveral judoes that Indian trihes
wiere indeed independent nations., **% A strong
decision supporting the complete indepoendence of
Trdian nations would have been movoe in linge with
the facts." 12/

__"TTEEEEEEé%"ﬁation v, Georgla, 30 U.S. 1. (1831}
0 / Ibid.

./ Curtis Berkey, Indlan Sovereignty, 1975,

Z / Ibid, p. 65, )

Sl
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Chief Justice Mafshall's decision had the of fect
of Adefining a U.5. responsdibility to protoct Indian natlons
and tribes against encroachments by states ared rocongnized the
weakened candition - brought on by the destructive militarism
of the United States - of the Indian nations reguiring LG,
protection. This decision did not in fact reduce the tribes’
authority,-but it did scrve as the means by which the U.5.
govoernment justified exténsiﬂn_of federal power over Indian
governments,

It remaine a scttled legal doctrine to this day
that Indian nations and tribes arc "dependent nations™ of peoplo:
dependent on the greater power of the United States for their
protection and surviwval, This condition of dependence doos
not reduce the national powers of an Indian trike or nation,
though as a practical reality, tribes= have reduoced tihieilr own
powers by entering inte treaties and agreements with the United
States. Tribal powers have [urther becon reduced by unilateral
usurpations without the conscnl of tribes, by the United States.
NMovertheless, to have such reductions in national power doos
not diminish the national character of an Tndian tribec.

Phe legal status of Indian tribes as "dowestic
dependent nations” was usced Lo "refer to political dependoncy

in the international senzce”, 13/ of a losser power raking

13 /7 Russel L. Darsh, Monderzon Tribal Administration of
Natural Development. National Law Review, Vol. 52,
Mo, 2, Winter 1%75, p. 314, fn. 37.
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Lhe protection of a greater powdr. U.3. fedoral authority bo
reagulate Indian affairs ends at tribxal borders. 13/ It can
be said, therefore, that the United States has the authority
to control the external affairs of Indis®r nations and tribes,
but it does not have the authority to supecrvise, regulate, or
control their internal affairs unless consent 1is given to do
50, e

2. political Status of Jndian Nations and Tribcs

Indian tribes and nations do not have a yole as
political entitics either as members of the family cf nations
or as political units within the federal Union that makes up
the United States. Their political status has becn character-
ized as "unirgue” though no specific interoretation of unigue-
nes= nas been developed, except in terms af the felatinnﬁhip
between Indians and the United States == lLikencd bto that of a
ward/gquardian relaticnship. But, nowherc else 1s there a
comparable relationship except perhaps the relaticonship
between the Micronesia Islands in the Pacific and the United
States. This possible comparison is discussed in Section E;

. indian Nations as States in the Union

Early in the hilstcry of the United States,
attempts woere made Lo ipnlude Tndian nations as formal menboers
nf the federal Union. Such attempts are reflected in tho first

treaty concluded by the Contincntal Congress with the Delaware

14 / Dnited States v. 43 rallons of Whiskey, 93 U.S. 188 {1876).

136



Nation., 13/ Contained in thet treaty was a wproposal for lLhe
creation of an Indian state "whore the Delawoare Mation shall

b Ehe head, and have a representation in Congress",  Tn Lhe
treaty of 1785 with the Cherokeo Nation;;it was provided that
"thoy shall have the right to send a depuby of their choice,
whenever they think fit, to the Congross".  lPublic sentiment

in support, of Indian nations hecoming states within the Unicn
continued for one hundred yCars, but no direct actions woroe
taken to implement the treaty provisions just meniioned or
actions to respond to pubklic opinion,

The nited States continued to deal witn lndian
nations and tribos as separate political entities having no
palitical affiliation with the United States except 25 expras-
sly stated in trcaties and agreements until 1871, when Congress
enacted the appropriation &ct of March 3, 1871 contalning an
amendment for the termination of troaty-making with TIndian
tribes. 16/ Though this Act did not prevent the process of
treating with Indians by agreement, it did serve as a unilateral
denial of tribal national character which had been commonly
recognized since the Europeans first placed settlements on the
contincnt. The 1870's marked the first decade in the history
of U.5./Tndian relations in which the growth of federal Endian

law was cntirely a matter of legislation rataoer than trealy.

15 7 Trcaty with the Delaware Mation, 7 Stat. T. 13 (Sept. L7,
17768).
16 / 16 Stat. 544, 566,
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k. Indian Mations as Terribtorios

Thouwyh no gpepific agreements were made bo-
tween Indian tribes and the United States Lo change the scpar-
ate status of Indian nations and tribcaﬁ the nature of tribal
political status took on the character of territories in Lhe
minds of legislators and administrators. In a case concorning

the authority of an administrator appointed by a probate court

of the Cherckee Nation, 17/ the Supreome Court held:
“...In mome respects thoy bear the same relation ta

the federal government as a territory did in its

second grade of government, under the ordinance of

1787, Such territory passed its own laws, subject

to the approval of Congross, and its inhabkitants were

subject to the Ceonstitution and Acts of Copgress, ***

It is not foreign, but a domestic territory, -- a
Lerrvitory which originated under our Constitution and
laws. " 18/

iz separate political cntities, dependent nations

and then Indian territories, the Courts had held to the dogirine

passed down by the Supreme Court in Worcester v. Gegrgia, 19/

that;
"They and their countrvy are considered by foreign
naticns, as wecll as by ourselves, as being s com-
pletely under the sovercignty and dominion of the
United States that any attempt tLo acguire thelr
lands, or to form a political conwnection with them,
would be considered by all as an invasion of our
territory and an act of hostility." 20/

17 / Mackey v. Coxe, 18 How. L00 (1855).

1% / Ibid, p. 103.

19 / 6 Pet. 515 {1832).

20/ Ibid, p. 20.
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Such a status wus clearly never contemplated
by tribes as they entered . into treaties with the Unitad
States. From the Wampum Belt treatics of the Six ¥Nations in
the 1770's to the "Red Paper" of the Seftond International
Indian Treaty Confcrence, 20/ Indians have asseried the
daoctrine of "separate paths™, 2L/ The recent treaty confar-
cnce strongly-reasscerted the position that:

"Aamerican Indians belong to scparate sovercign nations
1n Morth America. Collectively and individually, we
have a nationality of our own which is separate from
the United States.  Our history, culture, cuskoms,
traditions, values and interests are totally different

from those of the imperialist United States.," 22/

. Indian Nations as Colonies

The present political status of Indian nations
and tribes has been characterized as one of colonies gnder tho
domination and rule of a "government department" of the United
States. The "colonial status" of Indian nations began with
the unilateral termination of treating with Indians and the
assumption of agreements and legislation. The colonial char-
acter of Indian nations and tribes is described as fellows:

"Today, the United States imposes rule over all aspoects
of Indian life. TFProm birth to death, the Indian indi-
vidual and nation are subjoct to totalitarian authority
of the United States. The United States imposes its
form of education, e.g., boarding schools, which alttempt
to alicnate the Indian child from his/hor paronts and
culture.
* #* * * * * *
70 7 "Hed Paper™, unpublished. The Second fntercational Indian
T rreaty Confercnce, Yankton Lakota (Sioux) Country, 5.0,
[(Tume 13-20, 1374)
21 / The Wampum Lelt and many other lreaties defined a separa-
" tion bhetween U.S. and Indian nations in a spirit of
mitual coexistance and non-interference.
22 / 0Op Cit. p. 1 “Red Paper".
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"The Unitcd States has impgsed a foreiagn form af
government on the Tndians and recognizes that
governmaent... not a traditional, legitimate govern-
ment. The United States maintains that no Indian
nation's law ig effective without United States
approval., It imposcs its criminal law, foreign trade,
currency, pestal service, radio, televisicen, and air
transport regulations on reservatidns., *** An Tndian
nation is not even allowed to sign contracts or to
hire a lawyer without the permission of the United
Statecs.  Any self-government lefi to Indian nations
by Lhe United States is, ik iz made clear, left only
by the grace of the United States Congress, The
United«Seates, maintains it has a right to, at any
time, pass a law and make it applicable to Indians
on thelir rescervations whethor or not the laws
conform to troatics with lndians, to international
law, or to the United Nations Charter." 23/

3. Political Status Unresolyed

As two hundred years of Indian/U0.5. relations have
evolved, the gquastion of Indian political status remains un-
resolved. Indians, as a poople, do not fully excrcise che
right of self-government nor deo they have tne righit teo
participate as Indian nations and tribes in the decislons
which affect their lives and welfarc. This state of affairs
has given rise to frustration and violencc 1n various parts
of Indian Country. Indians have discussed among thenselves
and publicly stated altcrnative approaches to settling the
gquestion of Indian political status.

Some have urged that all of the Indian nations and
tribes ought to be joined pelitically to form an Indian
State, 24/ a fifty-first State of the Union. Others have

urged the Unilted 5tates to recognize the sovereignty and

23 / Ibid, p. 3-4.
747/ Indian Tegislative Institutions Workshop., Task Force #3,
February 14-15, 1976, Washington, D.C.
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independence of Indian nations and tribes. 2L/ Buch wviows
reflect the wide diversity im the positions of tribal govern-
ments regarding Indian pelitical status., It is clear, in
spite of this diversity, that any deterfinalion of Indian
political status must evolve from the Indian weople and their
respective governmonts and nob as a result of U.S5. unilatoral
action, Tha datter. approach most surely will not settle the
question of Indian pelitical status because of the increasing
disinclinaticon of Indian nations and tribes to take dircction
from the United States and thelr greater inclination to define
a status as a result of inter-tribkal negotiations. An imposed
pelitical status rather than an agreed-upon status which is

a product of kilateral negotiations can do nothing more than
Irind Indian nations and prevent self-governance and diminiszh
the chances of an encrgent self-sufficiency.

B, Recognition and the Role of the United States

1. Tribal Existence

In plain terms, the recognized Indian natlorn and
tribe is not substantially different in character than a non-
recognized tribe,.

A recognized tribe is that Indian nation or tribe
which is "acknowledged by the United States to have the status

of a tribe", Such acknowledgment of status is conditioned

25 / The Second International Indian Trcaty Conference "Red
Paper", June 13-20, 1976,
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" - . ' * . . - '
on a political ariteria, a legal criteria and an historical
criteria.  These conditions are:

1, That the group has had treaty relations with the
United States.

Y E
4

2. That the group has been denominated a tribe by
Aot of Congress or Executive Order,

3. That the group has been treatoed as having collec-
tive rights in tribal lands or funds, even though
not- expregsly designated a trike.

q. Thal. the group has been treated as a tribe or band
by other Indian tribes,

5. That the group has exercised political authority
over its members, through a tribal council or
other governmental form., 26/

Crucial to an acknowledgment of the status of Indians as
constituting a tribe is a common understanding of the term
tribe. To this guestion, the Supreme Court has supplicd a
definition:

"By a 'tribe' we understand a body of Indians of the

same or similar race, united in a community under

one leadership or government, and inhabiting a par-

ticular though sometimes ill-dcfined territory.” 27/

Said in ancther wav, a tribe may be defined as a body of
people marked off by common descent, ltanguaoce, culture or
historical tradition., While an Indian tribe may not be

characteorized by all those eriteria {as well one might nobe

this Lo be true of all natioens and states today), it is clear

76 F'rlix 5. Colen, Handbook of lFederal lodian Law, o, 271,

s
27/ Montova v. United States, 180 U550 261 {(19%01) p. Z66.
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that. the applicotion of one or anore of theso measuremenbs will
assist in the definition of a tribe.

The definition of an Indian tribe must clearly be
Linked to an existence of a body of peoﬂle who occupied terri-
tory before the settlement of the lands by non-Tndians. That
the tribe does not today ocoupy aboriginal territories, but
rather occupics territeries to which it was forced to move,
docs not diminish.tse trikal status of a body of Lndian procprle .
That a tribe continues to resido in a territory not specifically
denominated a "reservation" does not diminish their status as
a8 tribe. Than an Indian tribe’'s territory is occcupicd by
others in their midst does not diminish their status as a
tribe. A tribe cannot be logically said to cease in its cxis-
tence unless it ceases to assert its rights to bterritory asd
ceases to have a common descoent, language, culture or historl-
cal tradition founded prior teo the intervontion af the
non—Indian,

1t is certain that a scttled definition of a trike
must flow from the deliberations of tribes themselves since
it is clearly the case that for two hundred years and more,
the application of European standards have not pormitted a
clear understanding of Lthe issue. Until such time as Indian
nations and tribes fix a definition among themselves, 1t is
chvious that the United States must rely an Lhe most

permissive dofinition,
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The commonly used criteria noted above for recogniz-
ing tribes which wish to take thc protecticn of the United
States leads to the erronccous assumption that all tribes wore
known by the government so that the U,8%7 could deal with them.
Alternately, 1t assumes bthat all treaties and agreements wore

sugcessful.  Clearly, neither is the case. The United States

must extend,its. protection to those tribes which can deman-

strate a right to territoeries not ceded to the United States

and that people who make up the tribe share a common descend-

ency, language, culture or historical tradition, and can

furthermore demonstrate a link to the existence of a body of

people who occupied terrvitory before the scttlement of the

lands by non-Indians.

2. Who iz an Indian? _28/

Gdd as it may seem, there 15 no more complex problom
than to decide who is or is not an Indian. This is largoly
due to the application of the term "Indian", Since the term
is not of aboriginal origin but rather European, it is diffi-
cult to apply the term, It is therefore difficult to distin—
guish an "Indian" from anyone else. However, the problem
becomss more manaqgabile if a person'’s identity is linked to o
tribal culture, society and govornment which combines to mako

up a tribe. A person's relatieonship to thoe language, culture,

2B/ "Who is an Indian™, unpublished pancor bw DU hpey Mctickle,
and tay Goetting, 1976.
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descendency or historical traditions of a group of human
beings denctes an identity. ¢

Since the numerous mombers of tribes and nations
did have names which digstinguished onELQEOUp of people from
anothoy, it is not ungomnon to describe a descendent of the
tribkes or nations by their tribal name, MNormally, ane'’s
identity is.alse related to whether a leyalty to a distinc-
Live tribe has been agreced to by the members of that tribe.
Therefore, a comnon community acceptance of an individual as
a member of the tribe fully served as the mcans by which that
person could he identified by the tribal rame. In its
simplest f{orm, this method of defining a member of o tribe
is no different from the mothod by which an individual bocomes
a member of a nation or state. The methods may be different
and the custom may be different, bub the obkjoctive and rosults
are the same. We will not go into the variety of customs and
methods by which a person bocomes a member of a tribe.  ILL is
enough to say that to be identified with a tribe, one must
fFirst be recognized by a tribal community as being a member
wilh the right to share in the common culture and traditions.
T require less would andermine the very existoncoe o the

Lribe as a whole.



. Tribal ﬁatiﬂnaliﬁm_gnd Emlf—quErnmonL:_ﬁ_UUUHLiQH afl
Human Loyalticos . T
1. Re-emergence of Tribal Nationalism 29/

As 1D they weore dormant sceds resting in the winter
suil preparing to germinate in the warcting Spring air, Indian
nations and tribos are reassorting their national charachber
through an expandcd assertion of tribal sovereignby., A rising
senze of dndividual Indian conscicusncss places onc's tribal
membership above other identities. The survival of tribal
cultures through tribal language, educational institutions,
establishment of tribal cconomics, the re-emergence ©f tribal
religious institutions and the increasing coxercise of govern-
mental powers all contribute evidence that tribal naticnalism
is incrrasing.

Ironically, the seeds of the present day coerdgonce
of tribal nationalism are based in the example set by the
Curopean immigrants to the North American cantinent when thesy
sought emancipation from the tyranny of their molhor countrics.
The Declaration of Independence and the United States Constib-
ution have become the model for the Indian nations and tribes
which had been pushed aside to make way for the new homeland
for displaced Duropeans., The irony is that:

"...toeday, two hundred yoars lator, the fodoral
govoernment established by the Luropcans is andoer
cvor-increasing pressure to limilt 1its power and
authority, winile in striking contrast, tribkal
governments arve presscd daily by reservation

Indians to increasc their exercise of sovercign
powcrs." 3G/

23 / Danicl {i. Israel, unpublished paper, Native Amcrican Rights
" Fund, Boulder, Colo. April, 14976,

3t / Ibid, p. 10-1
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The beginnings of thﬁ're-emergence of tribal nak-
ionalism came with the onactment of legislation by the Bird
Congress aimed at Lerminating several Indian tribes, liguidat-
ing their land holdings, rights and reshburces. 31/

Sensing Lhe trend of terminpabion, in 1948 {he
Matiocnal Congress of American Indlans vehemently opposed ali
torminaticon- ond- "goneral compotency bills" hoeing considoroed
by the Congress. Indian nations and tribes asserted that
individual Tndians should be allowed to withdraw without
jeopardizing the whole tribe. 32/ For succeeding years there-
after, Indians insisted thabt termination of services to Indian
nationz and tribhes be predicated on complete consultation and
consent of the affected tribe. 33/

In 1954, an emcrygency conference was called by NOAT

to discuss termination legislation and organize protests against

it, Presgident Joseph Carry stated:

"The crisis by introduction of bills in Caongress to
terminate federal services and superwvision over Indian
reservations now faces us in ¢lear-cut terms. Though

the bills before Congress today affect only a limited
number of tribes 1in certain states, 1t 1s almost cortain
they constitute the first wave of attack.

"In standing together to oppese (such) injurious legisla-
tion, ... we shall not only conserve Indian values, but
serve the best interests of the United States by protect-
ing its naticnal honor." 34/

|

1 / This began with the enactment of H.C. Hes. 108 and thoe
subsequent termipation of the Menominee Tribe of Wiscon-
gin, and the Elamath Tribe in Oregon.

|

32 /7 NCAI Resolution Wo. 21-1948.

33 / listorical Indian Prioritics and Policies, 1900-19%75,
©  MIPRC, 1976,

34 / Ibid. Fmergency Confercnce Report of American indians on

Loegislation, 1354,
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The threat bo tribal wXistencoo created an almoesphoro
of insecurity among tribeg which in turn cstablished o pattern
of tribal inter-dependence. Colleckive action to prevent wholo-
sule ligquidation of Endian naticons and‘t;ibes by the United
States through termination policies strengthened the resalve
aof individual trikal goveromcnts to take initiatives on their
awn to assggtﬂthci;ﬂ:ights. Several evenis during the decade
of the sixties and eafly.part of the seventics inspired tribes
to take more doliberate steps to protect their intercsts.,

These included:

L. A signiflicant change in Congress, khe Fxecutive
and Judiciary toward increased protection of
Indian rights:

2. Ao osubstantial increasce in fieoderal monies provided
directly to the triboes;

3. & number of courageous and successiul actions
taken by tribes on their own initiative. 35/

The deciding factor in the re-cmergence of tribal
nationalism is the increasing assertiveness of trikal govern-
ments to protect their land base, develop economic stahility
and regulate the internal affairs of the Indian nation and
tribe, Cowmbined with legislative enactmenis and ingreased
financial capabilitices, tribes have nad greater fledibility to
assert their own interests. As o rosult, the tribal agenda

now foocuses more and more on the security and prospority of the

35 / Unpublished papcr by Danicl 0. Isracl, "The Re-cmorgence
of Tribal Naticonalism”, April 1974, p. 10-10,
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individual Indian nation with ishe conscguent focus on thoe
nattonal interests of cach tribal community,

2. Increased bBExercisc of Self-Government

The cnactment of the Lgual Gpﬁmrtunity Act of 1964
and the subsequent administrative inclusion of tribal govern-
ments as eligible recipients of federal funds triggered the
expansianEQf_;r;bgl:governmental capabilitics to exercise
governmental powers. The funding program was structures in
such a way as to permit tribes to take independent actions
without total dependence on the Bureau of Indian Affairs.
Direct funding permitted tribal governments to omploy thelr
own professional staff, conduct their own research and estabe-
lish thcir own governmental institutions which ceuld dircoctly
serve members of the community on mattcrs which most directly
affected their lives. Though it was impossible to deal with
all matters because of limited funding, an initial step had
heen taken. Subseguent funding programs for which tribes
became eligible expanded tribal government capabilities even
moere.  The key to tribal government resurgoence became the
availability of federal grant moncys which permitted eEribal
government decision making.

The conscquence of direct financial assistance Lo
tribal governments was the development of tribal institutions
for education, economic development, social and welfare supoort
and law enforcement. Tribal governments began to plan housing
programs, noew schools and tribal businesses while assuming the
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responsibility for law ﬁnfclrcon;c:nt, health care and proteciion
af natural resources. Tribal governments have begun to onack
laws, requlations and codes to control important elemonts of
life within the trihc. These acts of Egﬁbal JUVCeIRmEnt s

reflect the greoater confidence of Indian nations and tribes,
Thelr sucocesses reflect the greater loyalties of tribal mombeors.

3. Regional and Naticnal Tribal Covernment Organizations

As pointed out in an earlier section, tribal covern-
ments joined together for collective action beginning in the
1940's  to oppeose U.S. termination policies. Inter—-tribal
asscocilations or confederacies have existed for over four
hundred years. Indecoed, the concont of the confederation aof
nations or states was borrowed by the {ounders of the United
States from the experiences of the Irogquois Confederacy -- a
political alliance which exists today. 36/ Through the 20th
century, Indian naticns and tribes continued to form associa-

tions but to an increasing degree, these inter-tribal instruments

it / Felix 5. Cohen, "Indian Sclf-Covernment", The hmerican
Tndian (1949)., "It was not only Franklin and Jefferson who went
to school with Indian teachers like the Troquols statesman Canasatogo,
to learn the ways of foderal union and domocracy. Tt was no legs
the groabt palitical thinkers of Purope, in the svears following tho
discovery of the new world who undermined anclont dogmas whoen thoy
saw spread before them on the pantheon of the Western homisoheoere
new soclctics in which likerty, ogquality and fraternity woro nore
porfectly roalizod then they woere recaliced in contonporary Furopean
societies in which govermmenl drew its just powors {rom the consent
of the governed." pp 305-306.
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were chartered under state laws. AsS a conscguonce, the charbtor
of inter-trihal assuciatiﬂgs took on the image of "wvoluntary
organizations”. Theough tribal governments regarded such Indian
organizations as much move than merc volpﬁtary nrganizations,
legally, these instruments could be considered as nothiro nore.
Because of legal censtraints on the handling of moneys by
inter-tribal organizations imposed hy the U.S5. government, tho
Cew e
scope and powcrs of inter-tribal mechanisms are considerab)y
limited. With the emerging naﬁionalism of tribes and the
broader exercise of sovereign powers, tribal governments have
hecome increasingly reluclLant to ewpower inter-tribal organi-
zations to act on their behalf, The result has come to be that
inter—tribal organizaticons came into existence to advance the
collective causes of Indian nations and tribes, but they de not
have the power to decide matters directly related to the internal
atfairs of tribal governments., Intor-tribal erganizations are
instruments of advocacy. Actual decision making is reserved to

trical governments and their members.

D. U.5. Indian Policies and Programs: Tribal Influcnce in
the Naticnal Government

The question of whoether it is feasible to cstablish a
natieonal Indian elective body to provide direct partigipatien in
policy and program decisions of the national government is an
importani: question which has concerncd Yndians for more than
two hundred years. 5nAs the earlier secticns of this chapter show,

thore are numercus factors which must he consideored in answering
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this gquestion.  To doblorming bhe fcasihility, we muast acoount
for what the prescent political staltus of Indian nations and
tribes is now, as well as what it ought to be. This issuc
alone is complicated by virtue of the q?pd for Indians to
agree on the crucial nature of their political status, Bocause
there is no common position among Indians on this subject, it
could only be a guess as to the feasibility of forming a
politicalrééggeéefa;§ of ‘tribes that has the power to decide
tribal laws.

As a general discussion, however, it is possible (o
review various ways that tribal governments could politically
relate to the United States government, though tribal govern-

ments have not wholly addressed the issue.

1. Indians as Advisors:

Tribal governments and tribal lecaders have boon per-
mitted ¢ play a role in the naticnal government's policy and
program activities as "advisors without authority'". The
process nof selecting Indian advisors has most often ingludod
a method of appointment by tribal officials or naticnal gov-
ernment officials rather than an elective method. To got
around the non-elective character of the adwvisory role, Indians
have tended to offer their clected tribal officlals For
appointment to an advisory boavd or committes, In the absence
of skilled elected officials, a non-cleocted "expert™ in a

technical field is ocffered,



An oxamplo ol how Inﬂiana become "advisars" on o watitors
cf{fccting the lives of Indian poople is the National Council on
Indian Opportunity {NCID]:HQE/ While there are numecrcus other
oards, commitlees and councils crcatuthy the national govern-
ment to “gain the Indian view", the NCIG-is espoclially inastruc-
tive because of the level of government it advised and the
.classic methods of operation which characterize the limited
naturc of Eﬂénréle'éf'lndiauﬂ as advisors,

The MWational Council on Indian Upportuenity was
created by Executive Order during the Johnson administration
to coordinate federal programs authorized to serve fedorally
recognized tribes. The structure of the organization included
four parts: the Vice President and nis own personal staff;
the Indian memhers; representatives of federal agencies; and
the Council's staff. Each organizational unit tended to
function as scparate parts with the Council staff acting as a
sort of liaison between the other three parts. During the
Johnsen years of NCIO, the Indian mombers of the Council wers
selected and appointed on the basis of experience and their
representativeness of Indian interests. During the Nixon vears

the Indian members were sclected and appeinted on the basis of

their loyalty to the Nixen administration's guals and obicctives.

37 / Fram a spocial records survey and interviews conducted
by the Task IForce on Federal Administration and Structure
of Indian Affairs, December 1975.
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Pospite Lhe Council'y divided structuroe and ibs
vulnerability to partisan iqfluence, the statf and the Indian
members did ceonsider themselves as advocates for Indian people
and a c¢learing house on information reqﬁrding federal agencies.
At times, the Indian members attempted to secure program or
policy changes, though these efforts were not always success-
Eul.

.The Indiaﬂ'members of the Council under the Johnson
administration continued to sérve into the Nixon administra-
tion until 1970, During their tenure, they conducted hearings
and special research that resulted in a policy recommendation
which assevted the need for more Indian participation in the
federal government's policy formation and program implementa-
tion activities, They sugqgested throce means to attain this
goal: (1) appointment of special assistants to the Secretary
for each department represented in NCIOD; (2} establishment of
Indian desks; (3) the provisicn of direct funding to tribal
governments.

The forceful statement dolivered by Indian moembers
at the Janwvary 1970 Council meeting was credited with heling
the origin of Fresident Wixen's July 8, 1970 messavoe to
Congress on Indian affairs. Afkter the appolntment of new
lndian Council members, there was enly one full Council meet-
ing called by Vice President Agnoew for the purpose of
introducing the Indian members to representatives of a number
nf large companies. NCIO's records show that after 19271, the
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Council's effoctivencss secmed Jo fade as il narrowed jts
Scope Lt economic develﬂpmenF tssucs and as it limitoed its
dealings with the Indian community to eleocted tribal council
officials from federally recognizod tripﬁs.

thit.side of the cffect on the Presidential message Lo
Congress and the creation of Indian desks, other attempts by
the Indian members to effect changes had little impact.
Cabinct deﬁartment;-ﬁid Hot respond with alacrity bo the Indian
members' recommendations or deﬁandF. For the most part, top-
level people in Lhe departments had no contack with NOTO aned
the lower-level people who did have contact, lacked authority
to respond to NCIO in a meaningful way. Beocause this was no
specific requirement that the Vice President actively advance
the positions of the Indian members, the only source of tho
Indian advisory powers would be sparadically used. The con-
segquence of this was that when the Vice President chose to act,
the Indian views would reccive attention. When the Vice
President chose not to act or simply losk interest, the Indian
views would he ignored, The latter case proved ta be the rule
and not the exception.

The NCIO pattern is consistent with any advisory
group experience.  An advisory group must depend on the Slalals
will and cooperation of those who have control. If Lhe
powarful choose not to take advice, then Indian advisors qo

unheard,
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2. Altornative Indian Hhuczivu Structurws

The notion that, there could or shauld be a naticnal
Indian elective body which represents the interests of Lndian
hations, tribes and their peaople in rcl&tions with the U.5.
is not a now once. Thirty-two vears ago in Denver, Coloradeo,
representatives of 50 Indian nations met together for just
that purposo. Thg FESUlt af those formative efforts was the
creation of the Natiﬁnal-Congress of American Indians whioh
today, includes a momborship éf over one-hundred Indian
nations. Despite its substantial successes since L9944, the
NCAI has never had as its membership, all Indian nations and
tribes, nor has it functioned with the direct participatian
of the majority of individwal tribal members. Though the
Indian Congress has a membership of perhaps 5,000 individual
Indians 1in addition to tribal governments, it can hardly be
zald to represent cach individual. Tt is, however, clearly
the eonly successful national constituent Indian organization.

The ¥ational Congress of American Indians is by no
means the anly national Indian organization. Many others of
a speciality or professiconal nature have cither "spun off" of
the Indian Congress or developed on thelr own in answer to a
specialized necd. Among thesc naticnal organizations are Loe
Mational TIndian Youth Council, Wational Trikal Chairmen's
Association, American Indian Movement, MNational Tndian Fduca-
tipn Association, Wational Indian Busincessmmen's Assoclation
and many others.
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But, oven with theseﬁarganizations which sorve a
narrower constitocency thah the NCAT, there is no example of
an organization with delegates selected direetly by the ILndian
population to represent their intur&sténkn relations with
the United States. The closest one can come to an eleglive
and representative body is of course Lthe tribal councils
themsclvog:s =~

Some would argue that at least since 1924 Tndians
have had the francise to clect Congrossmen and Senators as
weell as the President. One only need look more carefully at
the location of the Indian population to see that Indians can
have a slight effcct on an election {with the possible cxcep-
tien of the Mavajo Tribe) but thev are casily fargotten after
the election. The plain reality i=s, as described earlicr in
this chapter, Indian nations and tribes do not have a clearly
defined political status in the United States and their
populatiens arc too dispersed to have direct represcntation
in the national government. The result is that the U.S.
legislates and administers the affairs eof Indians without
their official representation,

In a workshop 38/ specifically arvanged for the
purpose of the Task Force on Pederal Administration and Struc-

ture of I[ndian Affairs, 1% Tndian scholars and btribal leaders

38/ Workshep on Indian Legislative Tnstitutions, Washington,
"~ D.C., February 14-15, 1976,
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were asked to examine the qucstinn of tribal peolitical status
and national Indian elective bodies alternatives. Thelr zon-
clusions were as follows:

1. Tt is not politically or financialf% feasible to create
a national Tndian elective body in the prescnt, but it may he
feasible in the future if the subject iz thoroughly discussod
throughout - Intlian Country and the United States provides
economic agsistance to tribes and nations to facilite the
process.

2, There are potentially several feasible alternatives for
naticnal Indian clective bodies which may he considered by
Indian nations and tribes. Among these are:

Flection of an TIndian Congressional Delegation: This

approach includes two Senators and three ar more Representa-
tives elected by Indians to ropresent Indians in the U.5.
Congress. Direct election of an Indian Congressional delega-
tion would regquire an amendment to the U.5. Constitution and a
formal introduction of Indian Country into the Unicn as a
state with a form of government neb unlike that of the ather
states. The trust relationship would have to be substantially
modified. This option has been considered in the past by the
Delawares, Chorokee of Oklahoma and the Navaijo -- as single
indian tribes and not as multiple trihes.

Union of Indian Nations: This approach would establish

an Indian legislative body with tribal delegations from cach
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Indian nation or tribe clected by popular vobte among the adult
population. The clocted de{egnLes would be directly account-
able to the Indian constitucncy. Each tribal government may
reserve the right to ratify actions takéﬂ by its clocted
delegation or actions taken by the Union of Indian WNations.
The Unicon of Indian Nations would serve as the clected Irdian
volce which works directly with the Congress in the dovelopmont
nf Indian Emlicy.- £ﬁdividual tribes would nalturally have
unimpeded access to the Ccngréss. The Unicn of Indian Nations
would regquire formal ratification by a2 majority of the Lribes
before it could ke ecstablished. Financial support would be

provided by the trustee, United Statcs.

Indian Board of Represcntatives or Commissioners: 39/

Through direct election by the Indian peopulation and appoint-
ment by the President, the Indian Board would define U.S.
policy toward Indian nations and oversec and coordinate thoe
program activities of federal agencies as they relate to
Indian interests,

As o guide to the establishment of any Tndian cloctive

body, the following cbjectives were thought to be controlling:

| et

47/ This concept was first considered in a position paper
entitled "Declaration of Sovereiqnty™ in 1974 by the
National Congress of American Indians.
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L. PROVIDR REAL INDIAN INPUT 'INTO TUE BUBGETARY VROCLSS
TAKTNG PLACE IN BOTIL TIE LEGISLATIVE AND RXGCUTIVE
RRANCHES OF THE U.S5. GOVERMMENT

Thizs would include program definition, line item control
and developmont of rules and requlgtiunq for the admini-
stration. This systom would have Yo prov1dv a door to
Congress which would insure participation in the initial
stages of legislation. It must have an ongoing mechanism
which would watchdog and thereby prevent unilateral
Executive action which alters leoyislative intent.

II. FPROVIDE A CONSTANT REVIEW OF THE ACTIVITIES OF THE
EXECUTIVE AND LEGISLATIVE BRANCHES

The intent is to identifyv areas wherce the Executive
Branch changes the intent of Congress, to make Congress
aware of these inconsistencics and to take follow-up
acticns to corrcct them.

I1IT. PROVIDE ACCOUNTABILITY OF TUE UNITED STATES TO TRIRES AND
TRIBﬁL REPRESLNTATIVES TG THEIR PLOPLE T

Iy, PEROVIDE h MFTHDD FOR LNHhNCIWG TRIBhL SELF- GD”FRMHEHT AND

STATLES GDVERNHENTI

The workshop on Indian Legislative Institutions concluded
its review with the consensus being that such a review can only
be considered an academic exercise since the feasibility of
any concept of Indian elective hodics can only be determined
by tribal governments and the Indian pecple as a whole. Any
other conclusions, it was thought, would wviclate the rights of
Indian people to determine their own form of government

through a process that permits full and compleote participation.
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3. Congressional Organiiation and the lolicy Procoess

The Congress of the United States, hoecauvse of the
anthority it draws from the Constitution, 40/ occupics a
most important position in Indian affaiéﬁ. The functions ofb
Congress arg of paramount importance to the futare of the
Indian poople since all legiglation presented to and enacted

by this branch of the national government witally affects the

Lok e

lives of wmach membe£.of every Indian nation or trihe.
From the beginning of the 94th Congress to the
middle of 1976, more than 300 pieces of leglslation were
introduced specifically dealing with Indians in some manner. 41/
In addition to these legislative actions, there are numerous
general bills 42/ which would govern all citizens if enactoed buat
may possihly aflect Indians In undesired and undesirable wavs.
Little actual review of theose legislative nrobosals
is made from the tribal perspective, taking into account bthe
unique relationship between Indians and the United States, tho
form of their trikal structure or their special needs. Some-
times one or two lines including or cxcludine Indian nations
or hlaska willages from a particular measure could avoid
menths of difficultics with the administering agencies ar in
the courts. A ogood cxample of this i1 the reconi amendmeani

to the FPrecdom of Information Acl. 43/

4D / Primarily from a study conducted by Dick Shiraman, ATPRC
Fesecarch Staff for Task Force £3.

41 / Article III, Seclion 8, Clause 3.
42 / U.5. Senate Library, Bill status computer system.
Y / P.L. 93-502 ({5 U.5.C.A. 552 as amended), 1974,
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The Congress folt that if the private citlzon was
allowed more accessibility tp governmental ageoncy records,
democracy would be served. Tribal governments and the Burcau
of Indian Affairs felt the law, as writéﬁn, wis detrimental
to the private rights of Indians., The law permitted confiden-
tial rocords containing descriptions of minerals and watcer
resources on Indian lands to be opened to the inspection of
oitl, coal and other éommercial inteorcests. This gave
commercial developers a competitive advantage, so some tribes
and BIA ocfficials contended. If exceptions Lo the Aot had
included considerations of the special rights of Indian
nations and tribes, detrimental efiects on the lives and
resources of Indian nations could have been avoided. FPurther,
tribal manpower time and financial resources spent trying to
resolyve the issue through additional legislation or oveon law
suits could have becn avoided,

Indian nations deo not have the capabhility eithor
singly or collectively to monitor all Indian-related legisla-
tion., The BIA moniteors the Burcau's lcegislative orogram and
legislation which affects particular tribes. 44/ But, even
wilh this, it is impeossible to initiate action to influence
the contoent of all legislation.

Tt is unreasonable to except all existing legisla-

tive committees to have a specialist in Tndian affairs hirvod

|
¥t

13 Bureau of Indian &Affairs Manual, 1.1-1.2.
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t.o review legislation referred bo thal committeo. A day-to-
day monitoring and analysis of legislation is necessary bhefore
legisiative proposals become law. This is to insure that the
status of trihal governing bodies, proqﬁgms, and Indian rights
are not violated by the passage of laws by Congress,

Tt 15 the function of Congress to set Indian affairs

policy, not only by developing legislation to seive new (or

femo e

old] problems, bBut feviewing ongoing programs and settino their
levels of appropriations. Thérefcre, 4 similar but second
dimensions to the problem of monitoring the volume of Indian
legislation is the problem of dispersal of Indian legislatian
Lo numerous committees in the Congress., These committeos ay
ar may not have specialists who understand Indian communities
and Indian law. This has resulted in programs serving
Indians being dispersed by statute throughout the federal
bursauvcracy for implemontation. The Sureau of Indian Affairs
is ne longer the sole federal agency to which Indian people
and tribes mast look for federal program participation. There-
fore, the Congressional committese counterparts to these
agencies are similarly dispersed on Capitol Hill, lessening
the cffectiveness of the oversight function of Cobyross in
Indian affairs and hampering a unifiecd or overall Congressional
pelicy in this area.

The following chart illustrates the arvay of major
Indian programs or ExXecutive Branch offices that exist and
which Congressiconal committees have legislative and
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appropriaticns authority over them. Note that the llouso
Intcrior Committee has ovérsight authority for all Indian pro-

grams whether under its legislative authority or not, a stop

-m

the Scnatce has not taken.
However, Senate committec legislative jurisdictions
dare very similar,

[P
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OIS COMMITTHRE JURISDICTION fcont'd. )

Loegistative Spocial Appropriaticons
Program Aduthority Oversight Subcommittoe
{DOT) -
Fed. Hhwy. Adm, Fublic Works Interior Transportation
SBA Sma.. Bus. Interior State, Justice,

Commerce & Judiciary

L -

Several problems arise because of this phenomencn. Those
bureaus or offices administering Indian programs must deal
with a Congressional committee which has no partiecular exper-
tise or knowledge in Indian affairs with the exception of the
respective Intericr committeess. The Tndian public has a
similar preblem attempting to get its views Xnown on particu-
lar programs nat conly because of lack of understanding of
Indian law by committee members and staff, but also bocause
of the competibicn with other issues within that committes,
Therefore the plea for a special provision or the considera-
tion of a particular Indian program may be diluted substanti-—
ally by the ignorance or lack of consideration by thase at the
committes lovel,

1t is not surprising that those programs henefliting
Native Americans which are only a part of a larger program
availahle Eto all citizens will receive the attention of the
particular committes overscceing that particular agency or
program, For cxample, within the Farmers Home Administro-
tion of the Department of Agriculture is the Indian Land
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Aungulsition Lean Program as well as other programs opon o
all rural citizens includianIndianS.

But whother that preoegram meshes with and comploments
other Indian programs and statutes and,yﬁether it is beino
carried out propertly or has the proper funding, arc all
guestions which will he determined by an agriculture committes
whose members and stafl may or mday not have the oxpertisc in
Indian affatirs Drwtﬂe time and inclinaticn to make the program
operate most effectively for Indians. On the other hand, the
expertise and sympathy of committece wembers and staff concern-
ing their particular legislative authority should not bo
entirely avoided. But again, some system should be found
wheree aone Congressional entity will have input of a Hative
Merican nature while retaining the usce of professionals in
the various legislative subject areas, e.g., housing, agri-
culture, banking. To depend upon private Indian advocacy
groups and the administrative agencics to study the implica-
tions and potential ramifications of legislaiicn to all Indian
policy is to transfer totally the Jjob of Congress to others.

Congress feels that it has a continuing role in super-
vising the implementation of legislation enacted into law.

The oversight fungkion of Congress carried out by its commii-
tees gives both the members of Congress and the administrators
a chance Lo review the effectivencss of various statutes and
programs as well as o give the public involved, albiet

through thelr representatives, a method to question thoe
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operation of those programs. We have scoen how this funckion
is diluted somewhat by the dispersion of committes jurisdic-
tion over Indian programs. The House of Reprosentabives has
taken one step to consolidate the UVQrsiqht funection of the
licuse Interior Committec over Indian Affairs by giving that
Committeoe special oversight authority for "reviewing and
studying,l§p‘§ ?ont;puing basis, all laws, programs, and
government activities deﬁling with Indians..." 453/ although
that committee does not aof caﬁrse have legislative jurisdic-
tion over all Indian programs. The Senate has no such
specilal rules. Owversight authority therce rests as usual with
thosc committees which have legislative authority owver
particular Native American programs.

Congressional commilese specialists on Indian affairs _da/
sce oversight hearings and review of existing agency proarams
and operations as an important part of the legislative process
and feecl they should be expanded not only to shape agency
improvements within those operations, but as a signal for Lhe
necessity of further legislation to improve the agency
opcratians.

Criticism of the oversight process of Indian programs
from one legislative representative of an Indian advocacy

group was centored on the feeling that the intentions of the

45 / U.S. Congress. Rules of the liouse of Representalives,

~ First Sess., 94th Cong., Rule X, Sec. 3(e}.

46 / Forest Gerard, Professional Staff Member, Scnate interior

& Insular Affairs Comm. Interview by Dick Shipman, Junc,
1976,
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process woere good but that thortbugh and adeguate presaration
and investigaticon into the problem did not precede the
hearings, therefore making them of limited value. 47/ This
function is partially served in some other areas of uwovernment
by advocacy groups themselves of various bent who provide to
the appropriatc committees, input from the c¢lientele of the
pragrams themselvgst_

Some methods for mﬂfe effective oversight of Indian pro-
grams should be developed in the existing commibtocs or
hocome one of the elements of the creation of a new commnittee
structure,

The political and geographical character of the House and
Senate Committees where a large majority of specifically
"Tndian” lecgislation is referred for consideration and which
oversees the BIA, often impedes the {ormation of a truly Jjust
and reformative Congressional poelicy toward Tndians.

The largely Western makeup of the membership of the
Interior Committees places those Congressional members with
the greatest anti-ITndian pressure from their non-Indian con-
stituents in the very committee which has life or death
power ovor much major Indian logislation. Problems arise, {for
example, when a scmewhat controversial or innovative proposal

is desirced by the Indian tribes of a particular area or stateo

and that state's representative in Congress and as a member

47 / Suzanne Harjo, Legisl. Rep. for NCAI. Interview by
Dick Shipman, June 1976.
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of the Interior Conmittee, refuses to introduco or sponsor the
legislabtion. No other membar of Congross will usually inbtro-
duce the measure, even to hegin the process of committeo
congsideralbion ar hearings, ofton becausﬁ:he bolieves bho
cxpertise or interest in such a specific subject =should
originate from an Intevior Committee member or as o "Courtesy”

to the member from the area affectod. 4587

e m Lad -

So, in effect, the policy of the U.$. towards its Indian
citizens ig not formed in its.important beginning stages by a
balanced qroup of leoislators from arcund the naticn. This
conflict of intcrest problem arises less often in the
Appropriations Committee because its membership 15 more
geographically widespread, although notable excoptions have

been documenteod. 449/

48 / Harjo interview.

497/ During the decade betwesn 1935 and 1945, Conyrcssionral

~ Appropriations Committee fuppart was generally favorable
and consistent for Indian health, education, law and
order and forestry operations. But land purchase and
adninistration appropriations, although authorizod, was
severely underfunded partly hecause Congressmen were un-
willing to fund a program which meant compelition with
local white interests and taking land off local tax rolls.
{"House Appropriations Subcommittoe) Chairman Jed Johnson, Nemscrat
of Oklahama, led the Subcommittee during the most significant
pericel of restriction of Borean funds. During this timz, he was
not only largely responsible for curtailing Indian Burcau AppEro-
priations... but b played the wole of a goneral oritic of the
Dopartment of the Intevioe," John Leiper Freeman,  The New
Deal for Indians: A Study in Burcau-Commitbee Relations
In Mmerican Government., Princeton University, 1952
(unpublished dissertation). pp. 444-456,
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L] .
The problems of conflicts of interest of thir Western

members of Congress on the' Interior Committees, when dealing

with Indian affairs, will likely kecome more critical as

important gquestions on Indian water and minceral rights arise
and issues dealing with state jurisdiction over variowus areas
of the Tndian community or Indian jurisdicticn over non-TIndians
come to thefoarel HNe structural changes in Congress arc going
to make these and other issues less controversial, but some
observers feel that a hearing of these issues by a commitiee
with a more neatral composition would at least allow the merits
of the issues equal footage with purely political and regional
considerations,

A special committec of the Housc of Representatives ro-
commended in 1874 that jurisdiction over basic Indian legisla-
ticn except Indian eduacation be moved to the House Government
Operations Committoe, amonyg many other suggestions for juris-
dictional changes in House committees, 50/ In the compromise
that resulted, however, legislative jurisdiction was maintainod
for Indian legislation in the Interior Committec with the
oxception of Indian edugation, including BIA-administered
education programs, which now resides in the Houso Education

and Labor Committoe.

50 /7 U.S. Housc of Rep. Scoleat Comm. on Committees, Comnlttoo
Feform Amcndments of 1974 Report, to accompany . Res.
988, , Washingteon, U.5. Govt., Printing OFfice 1974,
{923rd Cong., 2Znd Session, Report No. 93-%16, Part JT1},
p. 39,
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A standing committoe on Irtdian affairs existed in the
House and Senate before the 1846 Reorganization Act., Some
people beliave that such a committee with legislative authority
apart from the Interior Committess wouldiallow for a consolida-
tion of most Indian program considecration by one unified com-
mittee, One problem with this idea is that participation in
gsuch a committec could be less than enthusiastic since most
members of Congress uéually try to obtain committee assignmonts
with major interests of thelr constitucncy or one giving them
a chance for an influential position,

g, Micronesia's Evolving Political Status: An Fxample
for Indian/U.5. Relatlons° 5t/

The Department: of the Interior, charged with adwini-
stering the trust responsibility for Indians, became the trustoe
for ancther special group, the Micronesians in 1951, A compari-
son of the manner in which these two trust relationships have
been approached by the Department provides a revealing
comnmentary on the problems of fulfilling the trust. This
comparison i1s not accidental; it was suggested by the striking
number of parallels in the preblems of the two peoples and by
the attempts of hoth groups to make the trust work for them

rather than against them But the guestion may bo asked:
Asszuming that the circumstances arce cssontlally identical, how

dees a description or proof of this rclate specifically to

51 / A special analysis propared by Dennis Carroll, AIPRC
Research Staff for Task Force #3.
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a belter understanding of Lhe ﬂfust relabionzhip toward Ameri-
can Indians? How may it be used to improve that relationship?
For one thing, the demonstration of the demonstration of
the =imilarity will serve to strengthen the criticisms or
general remarks about the administration of the trust toward
Indians. That is, it will make some of the basic errors such
as tho substitutian-of an immense bureaucracy in place of &
healthy leocal economy, stand ocut more clearly. 1o this

respect, the economically destructive policics purseed in the

name of the trust in Micrenesia should be of specilal interest
to American fndians in their efforts to improve the indecisivoe
or damaging features of Indian "eceonomic development'.

There is another respect in which the compariscon will be
useful in relation to the Indian trust responsibility: the
Microncsians have been involwed for six years now in a
discussion of thoeir future political status. These negotia-
tions have resembled an international forum where crucial
issues such as local versus departmental soverecignty over the
land in Micronesia have been debated intensely. Thoe disson-—
tion within Mi¢ronesia concerning the general struggle for
sovereiqgnty, the toughness of the Micronesian stance, and the
capitulation or advantage contained in the reocent compact
botween the United States and the Mariana Islands (a district
of Micronesia), reflect a sustained attempl to develop a new
relationship that bonefits the smaller group as much as the
soverelign,
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The manner in which bhe Micronesians have pushed for great-
A . .
er local seoverelgnty while retaining the protection and assis-
tance of the U.3. may well serve as a model for the same trend

in Indian affairs. In general, the Micronesians, confronted

-

by many of the same problems of federal administraticn as the

indians, have scarched for a solution in much the same direc-

tion as the Imdians: the attempt to diminish the power of the

Intericr Déﬁé;tMEHftﬁhrﬂuqh the dovelopment of local government.
a. Background

The essential reason for the United States' nroscnce
in Micronesia has been the military value of the islands.
Stemming from the controversial debates on the United Nations
charter and the deflinition of trust territories after World
War II, the United Skates was able to have the islands set
aside in a speclal category as a "strategic' trust. Tt por-
mitted the U.5. to fortify the islands and this, as it turned
out, was the only noticeable development which took place for
gquite some time.

As for the human side of the trust responsibility
which was also included in the U.N. charter, the ecarly policy
of the Interior was one of "showcasc" neglect". By the ond
of tho 1950's, the budget had climbed to barely six million
and the bad habkit of spending this limited amount primarily on
the bureaucracy was cstablished., NWo attempt was made to
institute local government and therec was a minimal involvement
with education which nontheless exceeded the attention given
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to any other concern.  Then, an, epidemic of oolio in Ll 1ulands
emphasized the neglect and around President Kennedy's anger,
which loed to a special study and a now sense of commitment to

the islands, e

br. Establishment. and Fole of Micronesian Government

During the 1%60's, one of the principal (but still
limited) accomplishments in Micronesia was the formation of a
Micr@ncsiaﬁ governﬁéﬁt embedied In a Congress with Scnatars
and Reprosentatives. An effort to polish up covernment at the
leccal level was also pursued, with traditional chiefs in some
cases being converted into "mayors" by elections., The actual
autherity in all areas, however, roesidew with the High Comnmis-
silaner, an Amcrican appointee of the Secretary of the Interior.

The High Commissioner rcotains the power aof wveto
regarding any rocommendation of the Micronesian Cangross. The
judicial branch is likewise imposed -- the highest court under
the trust agrcement consisting of a panel of three judges
appointed by the Secretary. The Micronesians regarwd thom as
unrepresentative and have demanded the removal of twe of them
who proved particularly ecbjectionable. The request was refusead
by the High Commissioner. Mirroring the problems cncountered
by American Indian leaders, the Micronesian Congressiconal
members are cast in the role of messongoers roporting to thodr
peaple on the transactions with the federal governmeni while
having a minimal influence on the outcome. As a policy-making
body during the 1%60's, the Micronesian government resembled
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4 local democracy from the nock down:  the head, however, was
the High Commissioner, _

The limitation of powcer is especially evident in the
areas of revenue and the budget, ﬁlthuggh Lhe Micronesian
Congress has the power to levy taxes, the incorme derived from
this iz a very small percentage of the budget, which weans that
after 25 years under Interior's trustcceship, the trust
territory is stili gutally depondent on the federal goverament
for any substantial programs ar coconomic progress.  With this
revenuc, the Micronesian Congress is able bo support its own
governmental activities, but it is far from being able io
shoulder the high costs of an intensive cconomic development
program.

Revenue has increased at the rate of ten to twenty
percent per year, totalling some %5 million in 1974, 1t is
gained primarily by taxing the leascs of public land, imports
and experts, and incoms., The develooment of local as opposed
to territory-wide taxes has Lheen subkstantially limited both
by the subsistence style economics of many Micronesians and
by the reluctance of the High Commissiconoer to allocate morc
responsibility at the district level. The highest local
rovendes amount to approximately $200,000 in one district,

Since the federal government mast provide the major
portion of the funds, it has also fallen into the tradition
of administering them through the Interior Department. [For
a variety of reasons, Interior has been reluctant to surrender
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jts privileges =so that the Highy Commissioner can dictato the
distribution of funding and yeto any line itcw proposal origina-
ting in the Micronesian Congress. This situabion was criticized

in the comprehensive Reporl of the United Nations Visiting

Mission for 1%70. Citing the findings of an carlier Visiting

Mission, the report observed that the power is "to a much
greater extent githvthe exeoutive which controls the budget
and to a much lesser éxtént with the Congress than seemed
healthy {for sound political development™.

The 1970 Mission concluded: "Until recently, the
process of consultation between the Administration and the
Congress of Micronesia did not last for a sufficient time or
go into sufficient detail to enable members of the Congress
gf Micreonesia to exercisce a really important role in planning
and framing of the budget." The Micronesian Congroess,
embarrassced and frustrated by its "figurchead" role in the
budget issuacs, has strugyled to obtain more authority., This
has resulted in an improvement of the Micronesian position
during the preliminary planning for the budget, It has also
prompted thce request by a Represcntative from the Congross of
Micronesiad

"We would like to reguest in fiscal vear 1973, a

direct appropriation from the Congress pf thg United
S5tates to the Congress of Micronesia which will Ler-
minate the inteormediary functions o{ the Department
of the Interior and permit and require the functions

of the government to be digcharged through the
Congress of Microncsia and the High Commissioner.™
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Part of Lhe reason fJdr the roguest was Microresian
frustration at not being able to get at a $13 millicn carry-
over in uncbligated funds. There was a strong suspicion amondg
Micronesians that at leasi part of the Teason for the bottlo-
neck was Interiox's intention to apply pressure on them
during the negotiations concering political status. Such a
regquest wqgld_notuogly eliminate both the carrot and stick
aspects of Lthe budget pfﬁcess. It would alsc mean that the
Micronesians could allocate the money according to their own
plan. This latter result, according to Micronesian views,
would diminish some of the damaging influcnce of the presently
unpredictable fluctuationg in the budget.

One Representoative commented as follows:

"The uncertainty of budgetary level from year teo year
for Micronesia and the fluctuation in the level of
expenditures available to us, at any given period, have
combined to impede and frustrate our -efforts to carry
forth effective programs and realistically assess our
praogress and past accomplishments. "

Regardless of thc chances of approval for this
proposal, its passage would be accompanied by cortain penalties;
for example, a probable retraction of opcn-ended authorizations.
In general, it iz difficult to visualize a Micronesia whose
budget is esscontially controlled by Micronesians in Lhe foro-
seeable future, A further share of responsibility may he

attainable, but it may well be at the expense of strategic

concessions in the time after the trustecship expires.
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*
Az a reaction against this concenlbration of powar in

the High Commissioner, the issue of decentralization to improve

government operations in the six Micronesian districts has

hecome a fundamental concern involving both the fedcral and
Migcronesian administrations, Docontrallization is a realistic
response to the diversity of cultures and languages containoed
in the islahd® as well as to the lmmense distance separating
them. The cstablishment of the Micronesian Congress represenls
a hopeful attempt at constructing a3 kind of locse federation of
islands, but decentralization of authority is a more immediate
and pragmetic way of getting things accomplished. Microncsian
Representative Setik brushed aside diffourent excuses from the
Interior for the slowness of programs and asscrtoed:

"The major retardant, not a major retardant, is the

absence of authority and responsibility permitting
the District Administrators to ack.,"

The extent to which leocal afficials are hamstrung
by the centralization of authority is apparent from examples
such as the $50,000 limitation on local contracting. Any
conkract ocxcecding that sum must be referred hack to the
Office of Territorial affairs in the Department of Interior
for approval. This latest figure was raised from 525,000 only
vary recently,

I appears now thal the Interior administration is
caught botween two opposing currents: one which encourages

the idea of greater logcal responsibility and one which roflects
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the entrenched rosistanco to they change.  although Lthe ligh
Commissioner stated that "we, in 1969, started a very inton-
sive program of decentralization of functions in Microncsia
from the central territorial gﬂvernmenpiéﬂ the district
governments", Congressman Setik was complaining angrily threo
years later that remarks by him which were critical of the
failure to decentralize the administration were bEeing censored
and omitteé“f;ﬁﬁ pﬁﬁiication by Interior. Setik has been once
of the leading spokesmeon insis%ing on the necessity of decen-—
tralization for effeciive responses to the widely differing
conditions of the islands.

The influence of the Micronesian Congress has bheeon
favorable in that it has contributed greatly to the desire
for gzelf-determination.  In several areas of government, the
Micronesians have acruired at lecast a limited amount of

practical experience and have been aggressive in pursuing their

goals. In his book, Micronesia at the Crossroads, Carl Heinc,

a member of the Micronesian Congress, described the role of
the Ceongress in the following words:

"The Micronesian colonial experience tock a different
form six years ago when theCongress of Micronesia
came into existence. It is during this six-year
pericd that Micronesians began for the first time to
confrent the administering authority. ™
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C. Failurc of Economic fevelopmont in Micronesia

The United States,. as of 1970, had not anly failed
to develop a sound economy in Micronesia, its policies had
actually been detrimental to the systerfWwhich existed with
the result that the Micronesians were more dependent than cver
on outside support. The essential ecffect of the U.S. policies
was to create an engrimous burcaucracy that in turn diverted
Micronesians from farm lébcr to the higher paving and less
demanding positions in the gcfernment.

In the 1960's, the acreage under cultivation was
cut in half and producticn declined correspondingly. The
high wages, combined with reliance con imported qoads, producod
a high rate of inflation to complcte the plcture of a
seriously weakened cconomy. The U.NW. report chserved that
the system could easily collapse unless strong measures wore
taken to reverse the migration toward the urban centers and
the bureaucracy in favor of a stay-at-home-—and-tond-the-farm
approach.

The impact of bureaucracy and the defensc establishi-
mentk have had a serious effect on the naturc of the CCOnomy
in Micronesia. Paralleling the American Indian eXporience, a
very high percentage of the local workers are dependent L [1eH)
Ehe prescnce of the federal government for employment.  In
reviewing the budgets and recommendations for Micronesia in
recent hearings, it becomes evident how heavily the bureau-
cratic and strategic formulas were applied to the islands
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without any corrosponding siress in more crucial dircvetions,
such as cconomic development:, Perhaps the government's major
fand dubious} accomplishment during the 13607s overshadowing
the creation of the Micronesian Congross, was the installment
of a Western-style buresucracy with some unpleasant side
cffects: the development of crowded urhan arcas and the first
ghettoes in.the.islands, HNow, in addition to the other types
of federal assistance, there is even an urban renewal and
slum clearance program for Micronesians who have relocated
themselwves btg areas where the federal government offers
employment ]

It has dawned slowly that bureaucracy and dependence
on the federal government should not e a substitute for a
healthy local econcomy. It is only in the past fow vears that
discussions of kasic policy have centered on the advisability
of "holding increasing costs of operations to a minimum in
arder that maximum amounts may be made available for needed
capltal improvements."” In another exchange concerning the
same question, a member of the Subcowmmittee on Territorial
and Insular Affairs asked what conclusions might: he drawn
from a bhudget in which %46 million was set aside for opora-
tions and 58 million was rescerved for construction of all
kinds. The ligh Commissioner's rowly: "Woe are building up
operations at the expense of capital improvements,”

The agricultural development program was the target
of specific criticism. The report by the UGLH. cited onc
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instance whare samples ¢f soll Aram the islands wero taken for
axaminagtion by the Department of Agriculturc but the results
were never made known to the islanders. lnconsistency in
planning from vecar to year has caused haﬁoc and the program
has been described as still no further advancoed than the
experimental phase. In arcas with fertile secil, such as the
Marianas, only a fraqtinn nf the land 1s being cultivated,
vocational training ih preparation for agricultural work has
been almost non-existent; Eurﬁhermﬂre, the Microncsians must
depend on expensive outside cxperts for technical support.
The report draws the conclusion that the agricultural program
has had "no significant impact" on the islands, while other
policies have actually made it more difficult to launch a
productive program.

Another darea with potentially tremendous wealth has
been likewise ignored. This is mariculture -- tho exploitation
of Micronesia's most obvious resource -- the sea.  In Micro-
nesia, nothing seems more remarkable than the almost compleote
lack of oncouragement in this dirvcection by the federal govern-
ment during the first two decades of the trustecship. Although
recently a handful of fishing boats with meodern egquipment were
loaned to the iglandors, fishing is still primarily a subodge-
tance activity. There has been ne effort to introduce bhe
refrigerant capacity that would directly stimulate the develop-
mant of a fishing industry. A mariculture study program has
finally been instituted, but the funding, as reflected in the
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1974 budget 1s far from ambitidus. In addition, the islanders
themselves seem to he unaware of the croblem: 0Of the several
hundred Microncsians studying in Amcrican, tot one was
involved with oceanographic or mariculfiiral studies. (It may
be an indication that the American-style public education of
yvoung Micronesians 1s not reflecting their local situation
Or needs.),,,
Cne of the more revealing examples of Micronesians
muddled econemy is the story of the foreigners who do profit
from fFishing in Micronesian watcers. The Japanese in particular
and the Americans to a lesser extent return home with their
holds full, proceed to can the fish, and then export them Lo
Micronesian people who in turn must pay the high prices. 1t
15 an absurd situation, but one which does not scem particularly
disturbing to the Department of the Tnterior, charged with the
trust of the Micronesian people and their economic devolopment.
&n cconomic study has suggested that a fishing hoat with modern
equipment in Micronesia could accumulate profits of aporoxi-
mately $100,000 per yecar, yot thore are barely a half dozen
such boats in Micronesian hands, and those boats are part of
a limited economic¢ loan grogram for small businesses,

In a case like this where there is such an obwvigusg
resistance to tho fulfillment of the trust, one is compelled
to think of the conflicts within the federal administration
of the islands which prevent the trustece from acting fairly
in hehall of its client. ©One of the cutspoken Senators in
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the Micronesian Congress, Senator Amaraich, prescentoed his.

views of the reascns for the bungling of the local economy:
"Many of us in Micronesia arc beginning to discern
a pattern in the administration of the trust lergi-
tory over the past 26 years. The .plan iz expressly
directed at thwarting the fundamental richt of the
people of Micreonesia to determine their own politi-
cal future. The rationale of the plan iz simple. An
cconomically dependent Micronesia kept economically
isolated from the other nations of the world can
never be a politically independent Microncsia. M
politireally dependent Micronesia will he and must
remain under the control of the United States. and a
Micronesia under the control of the tUnited States
means a place in which the United Siates can he
assured that its ultimate objoctive is attained: thoe
ability to secure unimpeded its military position in
the Pacific. The record is plain.”

For better or worse, the U.S. has not known haow or
has not wanted to encourage the transiticon from a subsistence
to a modern economy in Micronesia although it has artificially
imposed an inflated, urbanized bureaucracy on the islands
that contrasts uncomfortably with the low living standaras of
the majority of the populaticon. TIn turn, this division has
sapped even the limited security inherent in the subsistence
coconomy .  For morc than the first twenty vears of the so-called
trust responsibility, the econcmic planning has fostered a
ridiculously distorted economy, which, judging fram the fact
that the Micronesians are more dependent than boforc, seems
almost to have been intended to make genuine independonce
impossible to attain.

With the upswing to 575 million for the Micronesian

budget, there has been a recent and favorabkle response to thne
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recammendations of the 0.5, report in Lhe arcas of agriculture
and capital impreovemcnts. The allowance for agriculiure has
jumped from 2% of a minimal hudget to some 10% of the nowest
expenditures and there appears to he a_gﬁterminatinn o roverse
the trend toward reliance on imported goods. A similar shift
is evident in the attitude toward capital improvements.  The
U.5. has stated its intention of instituting a major construc-—
tion pngré% whosé éﬁal would be the installation of a complete
and self-sustaining "infrastrdclure" for each district.

Some skeptics maintain that thoe promises cxceed the
probkable cutcome, but at least the budget reflects a new scnse
of commitment and numercus projects are going forward., Thoere
is a realistic appraisal of the difficulties and cxpenditures
involved in duplicating the crucial improvenents for each of
the districts ("not one airport but six; net one road system,
but six..."). Whether this flurry of activity is designed to
generate an independent Micronesian economy or whether Senator
MAmaraich will be proven right once again 1s open to gueostion.

In the arca of economic developmont, the ironic and
striking aspect of Micronesia's trust status is that, as one
Micronesian remarked, the islands would prokably have been
tetter off without it. With cmphasis on its strategic
features, the trust was used to seal off Micronesia from other

nations, while the machinery of Amorican burcancracy was pub

in place.
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In much the same way‘Lhat the U5, has manipulated
its definition of the trust status of Indians in order +to
obtain what it wanted frcﬁ £hem, the 7.5. has singled ot
cnly one aspecht of its trust relationsﬁip with Micronesia,
the strategic part, and ignored or even hindered the develop-
ment of the remainder. The result for both the Tndians and
the Micronesians has been identical: a mushrooming bureaucracy
in wlace dfiéh ﬁuﬁhéﬁtic-economy, and haphazard governmental
planning ard budgeting which In turm threatens the artificial

eConomy with which they are struck.

d. kegotiations Regarding Sovereignty Over The Tand

The issue which has caused the most controversy and
in which the Micronesian Congress has shown itself the nost
aggressive has concerhed the guestion of who will control
Micronesia's most valuable and limited asset —-- the land. In
ardcr to protect its strateqgic investment, the United States
government adopted the view that it was necessary for bthe 15,8,
to retain the right of cminent domain. Each side at the begin-
ning of the negotiations regarded its claim to the land as
non-negotiable. The stress of the discussions, however, split
the facade of Microncsian unity, rcesulting in a reguest for
separate negotiations by the Marianas. The internal dispute
between the Marianas and the other two island groups, Lhe
Carolines and the Marshalls, has led to the Marianas!
surrender of sovereignty owver their land while the remaindcer
of Micronesia 1s still resolutely resisting anyvthing less than
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clear sovereignty. Surprised tN the lirmnnss of Micronesia's
resistance, the U.5. found ifself unable to forve its view-
points on the Micraoncsians and prooosed a series of spocial
"refincments”.  The American Ambassaderaddressed tho Micro-
nesians with the following words:

"As I understand it, vour first and foremost concern

ragarding land iz whether the United States wougld

have the power to acguire, after termination of the

trust, Micronesian land for public purposces of the

hn1LDd Statcs without Micrencsian concurvent. In

May 1970, my government proposed a unique form of

emincnt demain that would have provided many safe-

quards and would have been cxtremely difficult for

us to implement over local opposition.™

It is remarkable to what lengths the american dele-
gation went in its attempt to get around the cssential Micro-
nesian question: Who will have the final word about the
land? At one point in the negotiations, the United States
even wound up with the pavadoxical anncuncement that it would
concede eminent domain to the Micronesians hut retain "options"”
on their land. The negotiator added that he would like Lo
emphasize the word "options". The Defense Department's ocxten-
sive landholdings and unpredictable neads, plus the High
Commissioner's right to dispose of public lands (some 0% of
the total land area) as he pleases, made the Micronesian
delegation understandably uneasy about the nature of "optionz".
In a recent case, Micronesians went to court to sue

the High Commissioner for granting a leasc to an American

company without studying the effects on Micronesian interests.

189



The case was dismissed in the foderal districl court on Cwo
gounds:

"First, the trust territory government was not a

federal agency subject to judicial review... and

secondly, the trusteeship agreement did not vest

plaintiffs with rights enforceable in a federal

court. "
This case 1s part of a pattern of frustrating incidents in
which Mic:@pgsiang see not only their land controlled by
foreigners, but even their right to challenge bhal control
denied by the court system. Another cxample involved several
thousand acres of land aon one island which the United States
wWished to convert into a memcrial part for Amevicans killed
in World War II. The Microncsians were astounded at the idea
that one of the best areas cof one of the best islands would be
evoted to creating a completely non-Micronesian symbol. Thay
fought the issue intensively during the nogotiations an
political status and managed to reduce the United States!
reqguest to sceveral hundred acres.

The problem of public lands (those arcas exclusively
controlled by the Japanese prior to World War T1) aggravated
the Micronesian worries aboub eventual sovercignty. These are
among the choicest areas for strategic or scenic purposes and
the United States had stepped guite comfortably into the
Japanese shoes. Micronesian negotiators insisted that the
public land be returned to the people of Micronesia and that
the United States should [1] define its future strategic land-
holding needs as clearly as possible and [2] reduce them as
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much as passible.  In subscquertt rounds of negotialions, the
United States seemed willjing, to meet these reguasts, stating
the precise locations and acreages which it felt necessary o
lease. In most cascs, the United Stated was able to reduce
its requircments and it also worked cut a leaseback arrange-
ment (§1 per acre per year) that seems favorable for the
Micranesians.

One aspects of the Micronesian relation te the land
that is undergoing major change is the rosult of an ongoing
allotment program, Begun by the Janapese and resumcd by the
United States, the break-up of ¢lan or trihatl ownership and
the commencement of individual ownership is benoming a more
common feature of Micronesian 1ife. Remarkably encugh, in a
case that exactly mirrors Indian history, there has heen a
decision about the trust status of this fee patent land con-
firming that a 25-year restriction on the alienation of the
property will be imposed. So far this provision affcocts only
the Marianas and the clause establishing it iz found in Sec.
805({a) cof the Compact between the Marianas and the United
States:

"...the government of the Worthern Mariana Islands,
in view of the importance of the ownership of land
for the culturc and traditions of the pecple of the
Northern Mariana Islands, and in order to protect
them against exploitation and to promote their
cconomic advancement and self-sufficiency: (a) will
until twenty-five vears after the termination of the
trustceeship agreement, and may thereafter, regulate

the aliepation of permancnt and long—-term interosts
in real property so as to restrict the acquisition of
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such interests in real preﬁurty 20 as to restrict the
acquisition of such intercsts to persens of Northern
Mariana ITslands descent:.."
Whether this is an adequate safeguard or whether it is only a
prelude to the same kind of cxpleoitatiod”that besect the Ameri-

can Indians, a local Micronesian government at least nominally

has been assigncd the role of acting as trustee.

£, Fatare Pplitical Siatus

GBesides the stfuggle_for sovereignty over toe land,
the negotiations foundered on a number of related questions,
One of the most important was the extent to which any agreemoent
would be mutually binding and would require mutual assent fov
cancellation. The Micronesians {with the exception of the
Marianas) have not budged from their insistence that an agree-
ment should be subject to unilateral termination if it becomes
a hindrance to either party. The United States has Zclt that
its rights in the Carolines and Marshalls would be threatcned
by guilding into a compact, the unpredictable currents of
Micronesian politics and demanded that the asscent of hoth
sides be required for any change in the nature of an agrecrent.
The Marianas parted ways with the other islands on this issgue,
so that their compact with the United States imposcs this
further restriction on their sovercignty. The other islands
=till declare it to ke a non-negotiable item, the cornerstonc
in fact of their desire for the politjical status of "frec

association™.
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The Marianas were upspt when the other islands vorod
to reject the ocriginal Commopwealth proposal by the United
States as a replacement of the trusteeship. They desired a
relationship in many ways resembling th@# of an Amcrican stato,
without the final incorporation as a United States territory,
Basically, the islanders of the Marianas woere willing to
sacrifice the various aspects of savereignty in favor of a
close relagio:sﬁipréith the United States, especially when 1t
became apparent, as one expert observed, that the United States
would "shell out" for the advantages the Marianas of fored. The
United States recognizcd the Marianas' requcest for scparate
negotiations the wvery day it was first announced, and the
Compact was drafted and signed with fow difficulties.

It is perhaps relevant to note that in a budgct hear-
ing held at the same time as the final rounds of nogotiations
with the Marianas, the following pattern of funding 1is proe-
viewed: a "slight" increase in the Marianas' budget combined
with a multi-million dellar cut amounting to some $10 million
annhually over the next five years for the other five districts.

While a political realist could argue that the United
States is well within its rights to reduce the budget if it
feaels its strategic needs are beling obstrucked, it is diffi-
cult to square thls reduction with the humanitarian aspocts of
the trusteeship or with the promise of a substantial construc-—
tion program. It is a prime example of the opposing forces
within a trust arrangemeni where cocrsicn or punishment for
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the jndepondent behavior of a phople is applied in the hopc
that the needs of the trustee can be morc fully satisficd.
But in view of the adamant fcoclings about the right to uni-
lateral withdrawal by the Marshalls and“the Carclines, it
seems that they will capitulate only under cxtraordinary
pressure of a kind that the United States may neot want to use.
It is,likqu that neither the Marshalls and the
Carolinos nor the United.Statcs will be overly comfortalble
with the compromise that may réSult from the current negotia-
tions. The United States has too strong a concern about the
islands ta let go of them. At the same time, the islands
cannot atford the price tag for the kind of freedom they would
like. It is to be expccted that the Marianas will receive
preferential treatment, which ought to incrcase the dissatis-
faction of the other islanders. Under the same pressure that
splintercd the Marianas from Micronesia, the Marshalls have
had theoughts about separate negotiations also, which would
leave the poorer Carolines to fend for themselves. There has
oven been a threat of complete independence if the United
States cannot grant favorable terms for "free association”. At
any rate, the guestion of future political status has beer
ticed to the question of federal assistance in a way that
underculs the humanltarian and eguitable aspects of thoe trust.
What is the nature and significance of the two main
political alternatives, free association and Lhe Mariana
Compact which have split the islands into two groups?
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[ ) .
The hasic feature of "free association” is the sover-

eignty it would give to the HMarshalls and the Carolines througn
the right of withdrawal, It would not only be a way to praotect
themselves {or free theomsclwves) from theé harmful clements of
the trust status, it would also provide them socme much-needod
leverage in future bargaining with the United States. It would
allow them”ta*administer_the hudget largely through theilr ocwn
decisions. The relationship, gccorﬂinq tey Micronesiarns, could
be constructed to insure adequate security for United States!
strategic necds, though the United States has not accepted this
viewpoint. As a test case, the United States' respanse to

free association reveals a remarkable amcunt of fear and dis-
trust combined with an intense desire to retain a very direct
contronl of the iszlands. The United States prefers the builb-
in controls of the present trust arrangement to the risks of
the post-trust relationship. It presents a casc that may bo
instrucgtive to Indians inm America: the problems cncountered

in refusing to be a “"captive audience" while the trustce
gatisfles tts own ambitions.

The Marianas Compact, on the other hand, involves a
cories of concessions for which the United States seems willing
to pay rather handsomely. In some respects, cach alde has
improved its posilion. The Marianas, while relinguishing Lhe
goal of sovereignty over the land, have acguired safeguards
for their lands that they did not have in the trust relation-
ghip. Their insistence that the United Statces specify and
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reduce its requirements for langd has been successfully negnti-
ated so that the title to public and private land clearly
belongs to the government of the Marianas. The control of the
local govermment over the land has becn{$ec0gnized in all cascs
axcept those in which emergcncy needs may compel the United
ntates to exercisc the right of eminent domain. In gqeneral,
the new arrangement and rcegulations will make it more difficult
faor the U.gj ;o~imb$se any but the most urgent strategic pro-
jects.

The High Commissioner is eliminated from the scene
and replaced by a self-governing commonwcalth. Funding is
provided directly to the government of the Marianas without
the intervention of the Department of the Interior. #&As noted
carlier, the restriction prohibiting alicnation of the land to
reople of non-Marianas descent is controlled by the local
government rather than by the U.5. The pricoe for these
advantages was the willingness to form a very close political
relationship with the United States that could guarantooe its
strategic requirements. The Marianas appear to have gained
both a political and economic relationship that corresponds
more closely than the trust relationship with what they have
wanted a2ll along., The trustecship which produced a somewhat
strained and ill-defined connectilon has given way to a more
scoure and promising relationship for both sides.

The two alternatives offer some suggestions For the
future course of American Indian political development.. The
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first alternative, roprosented by thoe Marshalls and tho Caro-
lines, points out the financial penalties and bargaining
difficulties that have accompanied the effort toward a com-
pletely independent stand.  The Marianas; after making the
critical concession of sovereiagnty, have at lecast improved
their situation by integrating themselwves more smoothly into
the American political system. They peossess all of the rights
and powcrs of state g@vefnments in the United States, and yet
they retain certain distinctiﬁe features such az thce non-
alienation of land for protection of Micronesian interesks,
This combinalion of peolitical/fiscal integration and cultural
protection is an accomplishment that would be more than
valuable for Indian development. The issue of land in the
case of the Mariamas is ambiguous. They have galnced more
authority than they possessed before, yvet they still do not
have the final word. The majority of future land disputes,
however, are out of Interier's hands. The Marianas will be
confronting the federal government and the Department of

Defonse dircctly.
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