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The Living Constitution

T he decision yesterday in the case of Newdow v. U.S.
Congress, in which a panel of appellate judges who
ride the Ninth United States Circuit ruled God out

of the Pledge of Allegiance, immediately put us in mind of
the case of Atkins v. Virginia. That was the case in which the
Supreme Court held that executing a mentally retarded
murderer was “cruel and unusual punishment” under the
Eighth Amendment. Justice Stevens and the majority based
their opinion largely on their reading of current public opin-
ion. This was done under the theory that our nation’s found-
ing document is a “living Constitution,” under which tran-
sient public sentiment informs the meaning of the text. Yes-
terday, the joeys of the 9th Circuit held that the 1954 act
of Congress that inserted the words “under God” into the
Pledge violates the First Amendment’s Establishment
Clause. It’s hard to imagine they were thinking much about
public opinion, since the overwhelming majority of Ameri-
cans are God-fearing individuals who are perfectly happy to
pledge their allegiance to one nation under God. Indeed, if
there is any logic to the ruling in San Francisco, it is that the
Constitution was designed to protect the cantankerous odd
dissident here and there, public opinion be damned. It will
be interesting to see how Justice Stevens and his majority in
Atkins deal with public opinion and the Pledge should New-
dow ever reach the high court.

Notable Exception

A notable exception stuck out from the preliminary
data the FBI released this week showing a 2% rise
in major crimes nationally in 2001, reversing a nine

year trend downward: Each of the seven major felonies
used for the Crime Index was down in New York City. Our
continued success puts the lie to the argument that free
will has nothing to do with crime and that demography and
economics are the determinant. Mark the contrast with
Boston, which is the only other large city to achieve consis-
tent double digit declines in crime over the last few years.
The new numbers show that Beantown experienced a 67%
jump in its murder rate, which has doubled over the last two
years. Boston is up from 2000 in every category save aggravat-
ed assault. While New York conquered crime by focusing on
quality of life violations and using the Compstat system to
monitor results, Boston used an aggressive, primarily commu-
nity-based policing system, which focused on murders and
gun crimes by gang members, at times to the exclusion of
smaller crimes. It relied on coordination between the police,
the feds, parole and probation officers, and community
groups and local clergy.

It was the sort of alliance that takes time to forge, and a
continuous effort to maintain. The complexity of coordina-
tion also limited the city’s flexibility in using a Compstat-
like computer system to track and respond to new trends.
When the murder rate dropped, the community groups took
a victory lap, but the inter-group coordination fell apart.
Boston’s crime rate is still down about 40% from 1990. But
its policing strategy was long on intervention and short on
follow-up. It never seriously challenged the culture of crimi-
nality, and when a demographically distinct group of new
murderers emerged, Boston was caught unawares and
unprepared. New York, in contrast, has had continued suc-
cess in keeping crime down, though the need remains for
vigilance. While crime rates have remained low in Green-
wich Village, for example, quality of life is on the decline.
Aggressive panhandling has increased dramatically, and the
area has been hit by high profile robberies, rapes, and mur-
ders. The surge in quality of life offenses is potentially a
prelude for a rise in more serious crimes. The example of
Boston makes clear that crime statistics are not an end unto
themselves. The ability not only to stop murders but to
defeat the cultural climate for crime is what makes Gotham
stand out in the latest statistics from the FBI.

Diluting the SAT

T oday the trustees of the College Board are expected to
adopt radical changes to the Scholastic Aptitude Test,
a tool that has been used for 76 years by colleges and

universities to evaluate applicants. These changes represent
a lowering of standards as well as a reduction in the objectiv-
ity of a test that has proven to be useful in American educa-
tion.The College Board, as a private organization, is certainly
entitled to make its business decisions. But let the buyers
beware that this one results from political pressure. It comes,
in this instance, from the president of the University of Cali-
fornia, Richard C. Atkinson, who in the service of circumvent-
ing his state’s Proposition 209, which bans racial preferences,
has tried to find alternate means of sustaining minority
enrollment in California’s public universities — alternate,
that is, to the state improving its public high school system.

Mr. Atkinson threatened last year that the University of
California, the College Board’s biggest client, was consider-
ing replacing the SAT I with subject-based achievement
tests such as the ACT or SAT II. So now, students will likely
be asked to write essays in a twenty minute period, which
will be scored en masse by a room full of scorers able to
spend only minutes on each essay in a mountain of tests.
According to Wayne Camara, vice president of research for
the College Board, essays will be scored on factors such as
the range of sentence types and the preciseness of the lan-
guage. Efforts to game the system are sure to grow, especial-
ly by students who take test preparation courses. In the
meantime, the controversial analogies section — long since
purged of much ridiculed questions regarding yachts — is
poised to meet its maker. It’s a shame. A section that tested
vocabulary and abstract thinking will be replaced by one
that may measure nothing.

E mily Pataki, daughter of the
governor, is a charming and
capable spokeswoman for
her father’s grassroots cam-
paign. A reception held in
her honor on June 18

at the Women’s National Republi-
can Club was co-sponsored by the
Republican Pro-Choice Coalition
and The Wish List. I was curious to
see if the issue of abortion rights
would be raised during the recep-
tion for the pro-choice Pataki.

My Payless shoes and K-Mart
handbag were in stark contrast to
the designer-clad women I encoun-
tered on the club’s second floor
ballroom. After paying $2 for a
glass of seltzer, I sat down at an
empty table, observed the crowd and
wondered why expensive designer hand-
bags are so darn ugly.

At first, the GOP women were gracious
and eager to welcome someone repre-
senting Richmond County. When one
woman starting gushing about the Wish
List and its goal of electing pro-choice
women to the House and the Senate, I
informed her that I was pro-life but she
waved her hand dismissively as if it did-
n’t matter. “As long as they’re all Repub-
lican, right?”

Really? I would soon learn if the
Republican’s big tent was indeed as inclu-
sive as the moderate wing of the party
likes to claim. Were they more tolerant of
dissenting views than the Democrats who
banned the pro-life governor of Pennsyl-

vania, Robert Casey, from speaking at the
1992 Democratic convention?

After Ms. Pataki finished explaining
that the purpose of the grassroots cam-
paign was to enlist volunteers and sup-

porters for the Pataki campaign,
she was asked to remain for a
question and answer session.
One of the first questioners was a
pro-lifer who told Ms. Pataki that
she did not feel welcome in the
New York party, which has a pro-
choice platform unlike that of
the national GOP. Why, she
asked, is the New York party
ignoring pro-lifers?  

Ms. Pataki demurred from
answering the question. Instead,
Candy Straight, a founder of The

Wish List and herself a candidate for pub-
lic office in New Jersey, gave the usual
spiel about the Republicans being all-
inclusive and accepting all points of view.
The woman who had been so congenial to
me earlier became agitated by the ques-
tion and while I didn’t catch every word
she said, I did hear her say that she had
been a Democrat. She also made it quite
clear that she believed we should not be a
one-issue party. Heads nodded all over
the room in assent.

But I still had a question that I thought
was important, and I raised my hand and
asked Ms. Pataki what her father’s posi-
tion was on third trimester abortions. She
really didn’t know, she answered, and
then the formerly nice lady said sharply,
“We’ve already discussed abortion.” The

Q&A session ended abruptly and so did
the reception. I doubt I’ll be invited back.

As I was leaving, one club member
remarked to me that the organizers should
have answered my question. I asked her
how she felt about late term abortions,
and she told me that she could not accept
them. However, she explained, if a 13-year-
old girl is in early pregnancy and the preg-
nancy will endanger her future ability to
have children, then an abortion is the only
answer. But, I argued, it’s still the mother’s
choice, isn’t it? It’s still inside her body,
right? It’s still the same fetus, only older,
so why can’t she abort it if you believe in
her right to choose?

“Well, I guess, at that point, I’m pro-
life but in the beginning I’m pro-choice.
You know, I’m not pro-abortion. I’m just
pro-choice.”

Of course, this doesn’t make for a
cogent argument, but it’s about as far as I
ever get debating this issue with choice
advocates who stop the discussion if I get
too close to the truth. For if that woman
had ever seen the long stainless steel
instruments that would be inserted into
the uterus of a pregnant 13-year-old, she
might not think abortion was the best
option for that girl’s reproductive future.

I believe that censorship of certain his-
torical facts about abortion has led to the
ambivalence displayed by this Republi-
can woman and others who consider
themselves pro-choice.

For instance, the Women’s National
Republican Club was founded by an early
suffragette, yet how many women know

that the early pioneers of women’s rights
regarded abortion as evil? This informa-
tion is ignored by many feminist organiza-
tions and was conveniently omitted in the
1999 Ken Burn’s PBS mini-series, “Not
For Ourselves Alone: The Story of Eliza-
beth Cady Stanton and Susan B. Anthony.”

Would pro-choice advocates of color be
shocked to learn that Margaret Sanger,
founder of Planned Parenthood, was a
eugenicist who was a keynote speaker at
a Ku Klux Klan rally and a Nazi sympa-
thizer?  Her birth control project was not
intended to ease the suffering of women
but to create, as she wrote, a “New Race
— A Race of Thoroughbreds.” This meant
the elimination of what she considered
“inferior races.”

But I wasn’t about to get into an in-
depth discussion with women who are
obviously not interested in candor. I came
away from that reception with two
impressions. The first is that moderate
Republican women are really just
wealthy liberal Democrats who do not
want their taxes raised.The second is that
they have no concept of the core princi-
ples guiding the party of Abraham Lin-
coln and Ronald Reagan.

In his essay, “Abortion and the Con-
science of the Nation,” Mr. Reagan wrote:
“We cannot survive as a free nation when
some men decide that others are not fit to
live and should be abandoned to abortion
or infanticide.”

Ms. Colon’s column appears weekly. Her e-
mail address is acolon@nysun.com

Why Asia Is Fast Replacing Europe as America’s First Strategic Concern 
Europe’s Leaders Have an Opportunity To Help Asia Develop a NATO-Like Alliance of Democracies

I t’s been two weeks since
President Bush withdrew
America from the Anti-Bal-
listic Missile Treaty that

Richard Nixon signed with the
dictator of the Soviet Union,
Leonid Brezhnev, in 1972, and the
arms race following our with-
drawal that had been envisioned
by many of the pact’s supporters
has yet to materialize. However,
31 congressional Democrats —
including New York State’s Jer-
rold Nadler, Maurice Hinchey,
and Gregory Meeks — have raced
to federal district court, challeng-
ing Mr. Bush’s authority to with-
draw from the treaty without the
consent of either the Senate or
the full Congress. While legal
experts believe that the legisla-
tors are unlikely to prevail in
court, the case dredges up a
thorny constitutional issue that
has remained largely unresolved
since our nation’s founding.

Since the Constitution
requires the Senate to approve
all treaties America enters into,
the plaintiffs’ argument goes,
the Senate’s consent should be
necessary to withdraw America
from those treaties. Further-
more, they argue, under a com-
plementary theory, the fact that
treaties are constitutionally
considered the “the supreme
law of the land,” requires that
the full Congress approve any
treaty withdrawal.

Are the House Democrats right
on either count? The Supreme
Court has so far refused to rule
directly on the constitutional
question, but a look at how the
issue has been dealt with
throughout America’s history can
offer some guidance.

Neither James Madison’s
diary from the Constitutional
Convention of 1787 nor the Fed-
eralist Papers, published in New
York in 1787 and 1788 to urge
the Constitution’s adoption,
show that there was any discus-
sion of the specific issue of with-
drawing from treaties; all rele-
vant debates focused on where
the power of approving and rati-
fying treaties should be lodged.
However, it is hard to read pas-
sages such as the following, from
Federalist No. 75, penned by
Alexander Hamilton, without
inferring that the arguments
invoked pertain to both making
and breaking treaties.

“However proper or safe it may
be in governments where the
executive magistrate is an heredi-
tary monarch, to commit to him
the entire power of making
treaties,” Hamilton wrote, “it
would be utterly unsafe and
improper to intrust that power to
an elective magistrate of four
years’ duration.” Hamilton fur-
ther warned that: “An avaricious
man might be tempted to betray
the interests of the state to the

acquisition of wealth. An ambi-
tious man might make his own
aggrandizement, by the aid of a
foreign power, the price of his
treachery to his constituents.”

The problem of withdrawing
from a treaty arose as early as
1798 in the new Republic, when
war heated up in Europe. Ameri-
ca found itself entwined in an
entangling alliance — such as
George Washington had warned
of — with France, left over from
when France supported  America
during the Revolutionary War.
Instead of withdrawing unilater-
ally, President Adams signed an
act of Congress to “Declare the
Treaties Heretofore Concluded
with France No Longer Obligato-
ry on the United States.”

Thomas Jefferson later cited
the Adams example in his “Manu-
al of Parliamentary Practice: for
the Use of the Senate of the Unit-
ed States.” Jefferson wrote that,
“Treaties being declared, equally
with the laws of the United
States, to be the supreme law of
the land, it is understood that an
act of the legislature alone can
declare them infringed and
rescinded. This was accordingly
the process adopted in the case of
France in 1798.”

The next case of a treaty with-
drawal by America was in 1846,
when President Polk was strug-
gling to define America’s north-
ern boundary with Canada.

There, Polk specifically asked
Congress for the authority to
withdraw from the Oregon Terri-
tory Treaty with Great Britain,
which he was granted. A similar
process was followed in 1876,
when President Grant asked
Congress for the authority to ter-
minate an extradition treaty
with Great Britain. In 1911, Pres-
ident Taft asked the Senate only,
“as a part of the treaty-making
power of this Government,” to
approve his termination of the
1832 treaty of commerce and
navigation with Russia.

The most aberrant case, how-
ever, and the one with the great-
est bearing on the current dis-
pute, occurred in America’s
recent history. President Carter
set off a constitutional contro-
versy when, in 1978, he moved to
withdraw America from its 1954
mutual defense treaty with the
free Chinese republic on Taiwan
to give full recognition to the
communist Chinese dictatorship
on the mainland. Sixteen mem-
bers of Congress, led by Senator
Goldwater, sued the president,
asserting their role in deciding
America’s foreign policy.

The Supreme Court accepted
the case, and without hearing
oral arguments because of time
constraints (Mr. Carter had given
the requisite year’s notice for
withdrawal under the Taiwan
treaty, setting the clock run-

ning), decided in 1979 not to
block the president from with-
drawing. The decision, however,
contained no majority opinion
on the constitutional question,
with the justices declining to
answer it for various reasons.
Four justices, whose opinion was
written by Chief Justice Rehn-
quist, then but an associate jus-
tice, and included Justice
Stevens, called the issue a politi-
cal question inappropriate for
the Court. Justice Brennan con-
curred in the dismissal, arguing
that the issue was not ripe for
the Court’s consideration since
Congress had not legislatively
challenged the president.

As in the case of Goldwater v.
Carter, Congress has again
declined to challenge the presi-
dent’s authority legislatively. A
legislative clash with the presi-
dent over a treaty withdrawal
would likely constitute the nec-
essary condition for the Court to
reconsider the question and
arrive at a decision. Until then,
the customary mechanisms of
government are likely all that
will be available to the Democ-
rats in Congress if they wish to
prevent the government from
building a defense against ene-
my missiles.

Mr. Sager is a reporter of the New
York Sun. His e-mail address is
rhsager@nysun.com.

N ext week, a meeting
will take place in
Riga, Latvia to discuss
the pending expan-

sion of the Atlantic alliance to
include as many as 10
new members  whose citi-
zens were formerly under
Soviet dominion.

That the meeting is
taking place at all is tes-
tament to the success of
NATO, a welcome
reminder as European
capitals and Washington
worry about their diverg-
ing world views and
NATO’s future capabilities
and mission. As serious as these
problems are, a profound develop-
ment affecting Europe and its
alliance with America has
received little attention.

Asia, not Europe, is fast becom-
ing America’s major strategic
concern.

“Europe for geopolitical pur-
poses is done,” says Ivo Daalder
of the Brookings Institution. Far
from being a blow to NATO, Asia’s
rapid development as a strategic
concern — and the lack of effec-
tive organizations guaranteeing
the security of its democracies —
offers Europe’s leaders a unique
opportunity to apply the lessons
of the last 50 years.

America had already begun to
rethink Asia strategy before the
terrorist attacks on New York and
Washington D.C. took over the
foreign and defense policy agen-
da. Pentagon studies had identi-
fied Asia as the most likely site of
a future conflict and strategists
responded by laying on war
games, redeploying submarines,
and engaging in active diplomacy
to support America’s military pos-
ture in the region.

Even before becoming presi-
dent, George W. Bush pursued a

historic change in America’s
approach to Asia. “Right now
America has many important
bilateral alliances in Asia,” Mr.
Bush told a campaign audience.

“We should work toward a
day when the fellowship
of free Pacific nations is as
strong and united as our
Atlantic partnership.” The
president’s allusion to
NATO could only mean
one thing — a security
organization of America’s
democratic allies in Asia.

If anything, the terror-
ist attacks of September
11 made this project more

urgent. “Asia, not the Middle
East, is the most dangerous area
for the proliferation of weapons
of mass destruction,” writes Paul
Dibb, a former Australian defense
official. “More than half of poten-
tial proliferators of nuclear
weapons, ballistic missiles and
chemical and biological weapons
are in the Asia-Pacific region.”
One of these proliferators is Chi-
na, which is developing its mili-
tary at a rapid rate, threatening
Taiwan, and seeking allies in
Southeast and Central Asia.
Another, North Korea, continues
to present a threat to South
Korea, and the 37,000 American
troops stationed there. The exist-
ing organizations for Asian securi-
ty lack the the mission of guaran-
teeing the security of Asia’s
democracies, let alone the ability
to achieve such a mission.

The well-established Associa-
tion of Southeast Asian Nations,
or Asean, and its security arm,
the Asean Regional Forum, or
ARF, was founded in the 1960s as
a bulwark against communism.
Yet Asean has failed to reconsti-
tute itself in a meaningful way. By
the end of the 1990s, the group’s
expansion to include Laos, Burma

and Cambodia, and North Korea
ended a brief period during
which it seemed possible that
democratic values would become
part of their agenda.

Other new additions to the
alphabet soup of Asian multilat-
eralism have also disappointed.
Kazakhstan’s strongman, Nursul-
tan Nazarbayev, inaugurated the
Conference on Interaction and
Confidence-Building Measures in
Asia, a huge group of countries
including China, Iran, and even
Egypt because its Sinai peninsula
falls within Asia.The CICA lacks a
coherent mission and philosophy.
The same can be said of the Asia-
Cooperation Dialogue, which
convened this month in Thailand.
It was a “very strange meeting
with no agenda, no tangible goals
and everybody expected to say
only nice things,” said Kavi
Chongkittavorn, managing editor
of Bangkok’s the Nation newspa-
per, and an expert on Asian affairs.

Then there is Europe’s own cre-
ation, the Asia-Europe Meeting,
which brings together the Euro-
pean Union with Asian states for
“an informal process of dialogue
and consultation.” A “giant
smokescreen,” says Kay Moeller
of the German Institute for Inter-
national and Security Affairs.

September 11 changed every-
thing. The war in Afghanistan

brought America and Europe
together into the region. In fact,
European troops have at times
been in Afghanistan in larger
numbers than the Americans,
while in Central Asia, America
has bases and influence unimag-
inable just a year ago, eclipsing,
for now, both Russia and China.
Opposition activists fear that
American and coalition depend-
ence on these regimes will enable
them to resist pressure for democ-
ratization, leading ultimately to a
crisis, crackdown, and greater
radicalization. While it may not
be the Bush administration’s
intention, Central Asia’s strong
men may benefit from their new
relationship with America.
“Washington appears to lack a
strategic vision for the region,
such as one that would unite
major powers to press for demo-
cratic change,” writes Ahmed
Rashid, author of “Jihad: The Rise
of Militant Islam in Central Asia.”

The allies have the experience
and Asia needs an alliance devot-
ed to protecting its democracies.
But the Bush administration
seems to have gone off the idea.
Deputy Secretary of Defense Paul
Wolfowitz gave the idea of an
alliance of democratic Asian coun-
tries a big thumbs-down in late
May. “I certainly don’t envision a
NATO-like security structure in
East Asia,” he told a group of jour-
nalists. “NATO … started, obvious-
ly from a Cold War period when
we were allied together against a
common enemy. East Asia’s a
very, very different situation
where the diversity of countries,
the diversity of interests doesn’t
call for that kind of structure.”

Exactly what interests in Asia
are inconsistent with NATO-like
organization, Mr. Wolfowitz, who
is associated with the Reagan
administration’s support for dem-

ocratic transitions in the Philip-
pines and elsewhere in Asia, did
not say. Perhaps he is wary of
alienating China, perhaps cog-
nizant of historic enmities
between America’s close allies
Japan and South Korea.

Why not a NATO-like struc-
ture? The ability of Asia’s existing
talk shops to secure the peace is,
as Paul Dibb succinctly puts it, “a
myth.” An alliance of democra-
cies — and one that can in time
welcome new members — has
worked in Europe, with great and
unforeseen success. It’s time for
America and its European allies
to apply the lessons and princi-
ples of the last half century to a
new set of circumstances.

Ms. Bork, a contributing editor of
the New York Sun, writes from
Brussels.
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