The Power of Taxation in Indian Country

Transferring Indian Wealth (o States and the U.S.

by
Rudolph C. Ryser

The United States govemnment and the states of the United States want (o tax Indian Country. In a {urther
attempt to erode Indian governmental powers, absorb Indian peoples and extract greater wealth [rom Indian
Country state governments and the U.S. government itsell bave expanded their cfforts to csiabilish their taxing
jurisdiction into the heart of Indian communities.

No Indian Nation or Alaskan Native community has ever granted its consent 1o the United Siates or to
individual states the right 10 impose taxes on economic aclivities inside its territorial boundaries. Yet, the U.S.
government imposes its income tax on the earnings of individuals inside Indian Country. The U.S. government
persists in its efforts to impose ils income tax on individual Indian earnings from trust protecied resources.
The Lummi Nation has fought to resist this encroachment for six years. Statc governments press 1o impose
their taxation schemes on retail sales, businesses, and wholesale activities, licenses and land.

Whal is wrong with states and the U.S. government imposing Laxcs inside Indian Country? The answer is
simple and straight forward: No treaty between an Indian Nation or Native community and the Unitcd States
specifically granted taxing power to the United States of America or any of her states. By not granting such
power through such treatics or agreements, cach nation reserved taxing power to itself. The ruasoning cannot
be explained more clearly. Absent explicit consent expressed in treaties or agrecments, Indian Nations and
Alaskap Native communities cannot be legitimately taxed by governments other than their own. 1If outside
governments do excreise taxing jurisdiction inside Indian Country it is done as a result of an explicit agreement,
ot it is forcibly imposed without consent.

In the past twenty years, some Indian Nations have entered into "inter-local agreements” witl: stale and
county governments which provide for collection of cutside-government taxes by Indian governments. The
Pine Ridge government entered into a8 “Tax Collection Agreement™ with the State of South Dakota. This
agreement provides that the State of South Dakota returns 83% of the sales taxes collected by Indian retailers
on Indian and non-Indian purchase to the Pine Ridge govenment. The Muckleshoot Indian Tribe entered
into a similar “cigarette tax” agreement with the State of Washington. These are just a few of such agreements.
These “modern agreements™ are the cxception rather thar the rule. The basic reality remains, broad and
expiicil consent has not been granted by Indian Nations or Alaskan Native communitics for outside
governments 1o exercise Laxing jurisdiction inside Indian Country.

Indian Country Pays $10 Billion Annually

Despite the absence of broad and explicit consent, the U.S. government’s Internal Revenue Service secks to
impose “income taxes” on individual Indian carnings resuiting from activities involving trust protecied
resources. The U.S. Internal Revenue Service collects income taxes [rom individuals working on Indian
Reservations. This activity alone generates an estimated $400 million transier of wealth {rom Indian Country
to the United States treasury each year.

Despite the absence of consent, various State governments seck to expand their taxing jurisdiction into
Indian Couatry. States impose taxes on non-Indians and Indians living inside Rescrvations. This activity
generales an estimated $7.8 billion in annual receipts from Indian Country to State and local goveraments.

From threc million people {(both Indian and non-Indian) living on 116 million acres of Indian land, the U.S.
government and state and local governments extract an estimated $10 billion in 1axes each year. When this
amount is added to the gross value of economic activity on Indian Rescrvations (estimated at $18.75 billion
annually), Indian Nations contribute mote than $28 billion to the U.S. economy and governments each year.
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Indian Nations, contribute more each year to the U.S. economy than the combined economic cutput of 45 of
the world's countries. Despite the enormous extraction of wealth {rom Indian Country, Indign and native
peoples remain among the poorest of the poor - in many instances living at economic levels similar 10 many
Third World countrics.

The estimated actual revenues generated by Indian Country are small compared to what is actually possible.
indian Country has the potential of generating an estimated $84 billion annually. Since virtually all of the
wealth currently gencrated by Indian Country leaves Indian reservations, litle is actually available for
reinvestment.  [udian governmernts receive on the average less than one-half of one percent of tax revenues
from econoipic activities on the reservations they govern. The bulk of their revenues come from grants and
contracts from the United States government - estimated at about $180 million annually. Indian Nations,
therelore, receive about six percent in return for revenues generated to the U.S. economy.

It is the possibility that Indian Country can and will generate many times the $28 billion annually that State
governments and the 1).S. govemment have begun to express strong interests in taxing Indian people and
Indian resourees. N is access to tribal resources and lands that makes increasing statc demands for taxing
jurisdiction in Indian Country so appealing.

Taxing Indians in Washington State

Since 1970, Indian Nations and the State of Washington have engaged in repeated conflicts over the
question of statc taxing jurisdiction inside Indian boundarics. While the states of Ncbraska, California,
Arizona and some iwelve other states have also entered tax disputes with Indian Nations, we will look now
more closcly at the State of Washington/Indian Nations tax jurisdiction fight.

After seeing the economic successes of Indian Smoke Shops, grocery businesses and the potential for more
businesses on Indian reservations in 1974, the State of Washington moved to establish an emergency tax rule
aimed at imposing taxes on economic activities inside Indian reservations. 1t was called Rule 192.

Rule 192 was urged uvpon the Washington State Department of Revenue by the Washington State Attorney
General's Office. The whole basis of the proposed rule was that: “[while] the state law does not set out what is
included in the body of jurisdiction that is subject to petition by the tribes {for transfer of jurisdiction under PL
83-280]. The Deparumnent of Revenue asserts that the non-specified civil and eriminal jurisdiction includes
taxing jurisdiction.”

Al a Depanment of Revenue hearing on September 27, 1974, fourteen Indian government and U.S.
government witnesses expressed opposition to Rule 192. Washington State Department of Revenue Director
S.E. Tveden heard Colville Business Councilwoman Lucy Covington say, “The Colville Confederated Tribes
will not pay taxes.” Shoalwater Bay Tribal Chairman Earl Davis remarked, “First, you are infringing upon our
sovereign rights and second, that we have our own coastitution and by-laws and we tax ourscives on the
Reservation.”

Speaking as an attorney for the Lummi, Colville and Makah tribes, Robert Pirtle admonished the Revenue
Director, saying, “. . . the Rule now says that all commerce on Indian Reservations will be taxed especially all
commerce on any Reservation subject to PL 83-280 . . .." He pointed out that this position was outside
established interpretations of the U.S. law. Then Colville Chairman Eddie Palmanteer urged that Rule 192
“be revoked and that the rule be properly drafted Lo conform to federal-Indian law." Speaking for the United
States government and representing the Regional Solicitor’s Office in Portland, Oregon Arthur Biggs said, “. ..
it is our position that the State of Washinglon does not have jurisdiction or authority to impose taxes with
respect to Indians or Indian property within any Reservation in the state.”

‘The Indian government and U.S. government positions were iz unanimous opposition to proposed Rule
192. Though the Rule was virtually unenforceable, the State of Washington placed it in force in October 1974,
As Washington Stale Attorney General Slade Gorton was later to observe, initiation of Rule 192 was
important from the point of view of the Stalc to force test court cases. Such cases did come al considerable
expense and cffort for both tribes and several states. Indian cigarettes were confiscated in transit by State

" Revenue officials. The State Attorncy General railed at Indians and Indian governments saying, “Iadians have
an paiair cconomic advantage.” and “Indians are Supercitizens.” ,
Wastungton State’s legal initiatives were supported by a broad-based political campaign to arouse public
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support for “enforcing state taxation on Indian Rescrvations.” By 1976, the new Washington Department of
Revenue Dircctor Mary Ellen McCaffree appeared as a witness before the American Indian Policy Review
Commission on Federal, State & Tribal Jurisdiction in Yakima, Washingion. McCaffree explained to the Task
Force that while the State of Washinglon asserts the right to eaforce its taxing jurisdiction on Indian
Reservations, “asserting jurisdiction is one thing; actually collecting the revenue has proved to be quile a
different matter.” She alfirmed that the State of Washington assertion was based on its interpretation of PL
83-280. She expressed the view that it was this law that permitted state taxing jurisdiction on PL 83-280
rescrvations. '

McCalfree told the hearing panel that the State risked loosing sizable revenues if Indian Resetvations were
held 1o be exempt from stale taxation. Following this reasoning, McCafirec said:

If Congress inlentionally and formally were lo fulfill lhe federal
government’s financial obligations lo Indian people lhrough exempling
Indians from slale tazing jurisdiction, the laz loss would represenl o
serious gap in slale revenues. Such o program would require a federal
subsidy lo lhose stales, suchk as Washinglon, which do experience o
substaniial lose. '

McCaffree offered a further caveat which she said creates a situation where the off-reservation, non-Indian
retailer “begins to feel the pinch.” Turning to her subject of “equal importance,” McCaffree expressed her
concern that the “ceal threat such a policy of tax immunity forecasts for the fundamental base of economic
activity - fair competition on the market.” In other words, the State of Washington (indeed any State
government) argued that it was anti-frec enterprise, anti- competition lo permit Indian Nations 10 be excmpt
from State taxation. “Exemption from state and local property tax liability on restricted and trust lands within
the exterior boundaries of the reservation and any immunity from excise tax application place Washington
Indian retailers in a preferred position with respect to their non-Indian competitors.”

The Washington State Revenue Director emphasized an additional point as an argument for state tax
jurisdiction in Indian Country. “The thrust of our position,” the Director told the Task Force, “is that the
benefits deriving or oceurring (o the Indian people (from tax exempt status) are ot commensurate in dollars
with the revenue loss being suffered by the state.” As a supplement to this argument the Director suggested
that state services to Indian people also demanded payment of taxes from inside Indian Country.

The crux of state complaints about the inability of state governments to fully tax Indian Country was in
1976: Unfair economic competition and the “loss of revenues” The American Indian Policy Review
Commission responded to these concerns by noting that there aren’t any exact figures

jor the lotal cosls fncurred by States and locel governmenis for the
delivery of services to reservations Indians; or for lthe amouni of tazes
contributed when such Indiens or their iribes do pay Siele or local
tagzes, or Jor funds received by Staies or local governments from Federal
sources as a resull of having Indian lands, resources of people wilhin
thetr relalive tazing or service greas. '

The basis for complaints by state officials to the Joint Congressional Commission in 1976 was not defined.
State officials were seeking to enforce state taxation on Indian Reservations without basing their arguments in
any factua! information. In addition, the State took no legal or political actions against the U.S. Defense
Department over the loss of revenues, or any other non-Indian tax-cxempt facilitics or propertics within State
boundaries.

By September 29, 1976 the Director of Washington State Department of Revenuc bad re-thought the
arguments submitted to the American Indian Policy Review Commission just eight months earlier. Director
McCaffrec prescnted the American Indian Policy Review Commission with new testimony under the titic
Indian Taxing Jurisdiction Questions for the Western States. Representing the policy views of the States of
Washington, California, Colorado, Idaho, Montana, Oregon, Utah, Arizona, Nevada, and Wyoming the new
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testimony presented a new list of problems experienced by states:

. The commingling of Indian and non-Indian persons within the reservation boundaries, and
concerns for Constitutional rights of non-tribal mcmbers on the reservation.

2. The “checkerboarding™ of trust and fee land status and Indian/non-Indian land ownership
within reservation boundaries.

3. Present and polential tax-free economic enterprise taking place within reservation
boundaries.

The States refined their concerns, but founsd that recent U.S. Couri decisions had rendered those concerns
moot. The issue of "“checkerboarding™ and state definitions of Indian Reservations were set aside by the U.S.
Supreme Court decision in Moc v. Kootenai. The Court held . . | absent of future Congressional action, the
boundaries of Indian reservations are npot diminished by passage of the land from trust to fee status, and the
established rescrvation boundaries recognized by the U.S. Department of Interior must also be recogaized by
state governments . .. ."

Finding that the practice of connecting stale Laxation to particular classes of lands within Reservations was
in error, the States now conceded the possibility that the assertion of taxing powers must be connected to
non-Indians and their concern over “unfair economic competition.” From this perspective, State officials
began to argue that Indian sales to non-Indians should be taxed by the state. Sucha prdcucc would keep intact
two of the States’ three concerns.

McCalffree and here colieagues in the nine other western states urged the American Indian Policy Review
Comamission to adopt these recommendations:

1. States are without power o impose slale {lazes with respeclt to
on—reservation economic transaclions and aclivities of enrolled Indians
of that reservalion, the legal tncidenice of which 15 upon such Indiuns.
However, slales may require Indian retatlers to share, collecl and remil
lo the slale exzcise lazes levied upon non—Indian purchasers wilthin lhe
exterior bounderies of the Indien reservaiion.

2. For purposes of application of lhese principles lhe ierm “‘Indian
reservation” means all lands within the exlerior boundaries of «a
federally— rccogm zed Indian reservalion.

3. The term “Indian’ means a person duly enrolled upon the membership

rolls of the tribe upon whose reservalion the economic transaciion or
activily occurs and who ts domiciled upon such reservation.

d. Slates are aulnorized lo wuse their general admsnisiretzve and laz
enforcemenl powers in furtherance of steie collection of lazes lawfully (o
be remitled by Indians to the siale, and further slates are auihorized lo
commence any slale tniliated taz enjorcement litigaiton in either federal
or state courts. :

The basic meaning of these policy recommendations from the western states is that they wanied the U.S.
Congress to legilimize State laxation jurisdiction on Indian Reservations. and permit that jurisdiclion to be
imposed on the basis of race. The stale’s asseried tax jurisdiction wouid be imposed where non- Indians
engaged in economic activity. The American Indian Policy Review Commission rejected these suggestions,
and, instead sent the U.S. Congress six recommendations which said that states should not exercise taxation
powers mside Indian Country. Indeed, the Commission {in its 1977 final report) urged not only curbs on state
encroachments into Indian governmental spheres, but il urged that the U.S. governmen! itself withdraw {rom
Hnposing various taxes inside Indian Country.

Withiy a month after submitting western states recommendations to the American Indian Policy Review
Commission, the State of Washiagton published proposed revisions in its Rule 192. These revisions
incorporated the four recommendations and climinated the Rule's original legal rational - imposing taxation in
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Indian Country on the basis of PL 83-280. The Washington Department of Revenue called a hearing on
November 8, 1976 and set November 10, 1976 as the date when the new Rule 192 would be amended and
adopted.

The new draft Rule 192 contained still many provisions which Indian governments rejected. The new Rule
192 exempled retail sales to Indians inside Indian Reservations {rom State taxation, but imposed State taxation
on the same kind of sales to non- Indians - even if the salc was concluded on a Reservation. Washington's
Revenue Department sought to impose on Indian businesses and non-Indian businesses inside Indian
Reservations the responsibility for maintaining records of their transactions. Indian vehicles operating outside
of a Reservation would be sited for a use tax. Cigaretie sales were 10 be regulated by a State tax stamp and
non-Indian businesses would be responsible for paying the state a business and occupation tax - cven though -
the business wholly takes place inside a Reservation.

Indian Governments Reject 192

In the statement issued to the Washington State Department of Revenuc by Indian governments
(“Statement of the Indian Tribes of the State of Washington on Proposed Rule 192" November 8, 1976),
Indian officials expressed unanimous opposition to both “the proposed Rule 192 and the continued cfforis of
the Stalc to imposc its tax scheme upon our sovereign Indian nations.” The inter-tribal statcment {urther
asserted “we will not permit the State to undermine the established principle of tribal sovereignty and
jurisdiction or the principle of tribal self- determination . . . . The Indian governments cxpressly opposcd
Washington State’s rule provision which would make Indian governments responsibie for coliecting state Laxes
on transactions involving non-Indians.

On November 12, 1976 the Washington Department of Revenue adopted WAC 458-20-192 (Rule 192)
entitled “Indians, Indian Reservations,” thus setting the stage for another twelve years of confrontation,
confiscations and political and legal disputes. By December 12, 1976 the Washington State Department of
Revenue released a directive to retajlers across the state. This directive advised that Rule 192 would not
“apply to cigareite and tobacco products business by Indian tribes or Indians” op twelve Reservations.
Retailers were also advised that Rule 192 provisions requiring Indian retailers to collect sales taxes “are not in
effect” on eight Reservations. As a result of this revision, cigarette and retail sales transactions on Quileute,
Quinault, Shoalwater, Skokomish, Squaxin Island, Chehalis, Nisqually and Muckleshoot wouid no longer be
affected by Rule 192. The State of Washington ended up with a Rule, but no policy on its assertion of taxation
jurisdiction on Indian Reservations.

The consequence of this action was that the State of Washington arbitrarily asserted its taxation claims
through confiscations and periodic strikes on Indian retailers. Indian governments and individual Indian
retailers continued 1o resist. The “Taxation Controversy” remained unresoived.

Toward Inter-Governmental Coexistence

No power is more basic to the sovereignty of a government than its power to tax. Taxation, like the power to
raise an army, is the mos! intrusive governmental power in the lives of individuals. Because of this obvious fact,
taxation arouses strong reactions - it touches every aspect of people’s social, economic and political ltves.
Without taxation, though, a government cannot perform the functions it is established to perform:
Redistribute wealth, provide for the well-being of the ill, and destitute; provide for the common defense, and
provide for peace and order.

Triba! governments, the Federal government and each of the State governments exercise taxing powers.
The U.S. Consitution specifically provides ways to determine the extent and limitation of taxing powers for
those governments within the U.S. Federal System. Only the Federal, State, County and Municipal
governments are embraced by the Federal System. Indian governments, on the-other-hand, are not members
of the Federal System. Taough geographically surrounded by the U.S. and various states, Indian nations are
like politically distinct islands surrounded by a sca of land - they are outside the 1.5. Federal System.

What does this mean for the exercise of taxing powers? The extent of a governmenl's laxing powers is
detcrmined by the limits of jurisdiction and the limits of boundaries. Treaties and agrecments between Indian
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nations and the United States limit U.S. government and state government taxing jurisdiction - Indians have
not consented to the extension of U.S. and state jurisdictions into Indian government jurisdictions. Boundanes
fimit the exercise of taxation. When an individual travels from one county to another, a boundary is crossed -
the taxing jurisdiction changes. When an individual travels from one state into another siate, & boundary is
crossed - the taxing jurisdiction changes. When an individual travels from a state into an Indian Reservation, a
boundary is crossed and the taxing jurisdiction changes too.

The U.S. Constitution, and the federal system of governments it created, seeks to guarantee the permanent
existence of states, counties and cities. It is used to ensurc the integrity of boundaries and governmental
jurisdictions. Neither the 1).S. Constitution nor the Federal System guarantee the permanence of Indian
nations, the integrity of their boundaries or their governmental jurisdictions. Indian nations must look to
Treaties, agreements and sell-imposed restraints by states and the U.S. to guarantee their permanence. Indian
nations must rely on cffective government to government relations with their neighbors fo either confirm
restraints or force restraints. Obviously, in the tax jurisdiction arena, Indian nations have not been wholly
successful.

While taxation is the primary method for supporting governmental functions, it is also the primary method
for defining the effectiveness of the economy. When State governments develop and initiate tax policies within
their boundaries, they influence the economic prosperity or economic decline of the state. Similarly, when the
United States government initiates tax policies within its boundaries, it secks to influence economic activities
generally and within the states, U.S. taxing policies influence interest rates, the availability of lending capital,
the extent and kinds of business investments, and the kinds of business activities. As we saw eaclier, both State
and U.S. government taxation policies inside Indian Country are mainly aimed at the coliection of taxes,
controlling labor and extraction of raw materials for the benefit of both the State and U.S. economies. Indian
government tax policies are aimed at building an internal economy, but the magnet effect of State and U.S.
taxation defeats Indian government cfforts.

At the current rate States and the US. government are encroaching on Tribal government taxation
jurisdictions, Indian nations will be wholly under the taxing authority of various states within a generation. One
of the primary attributes of tribal sovereignty will have been wiped out. Indian nations will have been absorbed
into the states.

Such a possibility is contrary to stated Indian nation aspirations, and contrary to U.S. government treaty
commitments. Since there is no. real protection of Indian nation sovereignty in the U.S. Constitution, and the
U.S. Federal System works to defeat the aspirations of Indian nations, Indian governments must redouble
their efforts 1o formalize a system of government to government relations which will establish formal and
enforceable restraints on States and the U.S. government. A web of inter-governmental agreements and
treaties aimed at clarifying tribal/state and federal taxing jurisdictions is now cssential to protect Indian
nations. Indian governments must seek negotiations with the U.S. government and various state governments
to secure long term commitments on the restraint of outside governmemt taxation. Only through such
government 1o governinent negofiations can Indian nations ensure the preservation of their soverign powers
and their permanence cocxisting with the States and the United States of America.
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