United Mations
Working Group on Indigenous Populations

Sixth Session, August 1988

Genevs,
Treaties and the Study of Treaties

Statement submitted by the Treaty Six Chiefs

o



Mladame Chalrperson:
‘e are pleased to be able to speak today on the issues concerning
Treaties, Our Chiefs signed Treaty with the British Crowm in 187£.
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Qur relationship with the non-Indigenous Feoples is tased upon the
laws contained within theose Treaties., The Treaty set out our
rights in relation to the land, our government, our legal system,
resource rights, education, health,social development, nousing,
language rights etc. There has been a consistent znd continual
denial by the Govermment of Canada to recognize the spirit and
intention of our Treaty. Rather, the Indigenous Peoples are placed
in a reverse onus of proof when discussing any issie arising out of
Treaty disputes. This concept needs to change. There needs to

be some mechanism to deal with_ Treaty disputes.

When the Treaty Six Chiefs first appeared before the working
group in 1982, we were concerned about our land and treaty Tights.

We are still concerned.,

The failure to _refolve this question of Indigenous Treaty issues
created a a situation where the federal state of Canada claims
sovereignty over all territory within its boundaries, while
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indigenous nations claim independent sovereigniy over our

territories, whid et 3 .ndey : ereignty.
over—our—territories gscatiered over (anadar These competing claims

of sovereignty only serves as a basis for future confrontations. In

e

some ingtances, these conflicts are already cccuring with the raid
by the Royal Canadian Mounted Police upun the Xanawake community
on June 1, 1988. In another area related to land issues, the
Chief of the Lubicon Lake Cree who have an unresolved land dispute
more than eighty-nine years old has stated recently "that his

=znd claim may lead to a more physical assertation of *=eir owner-
ship of their traditional territories. In this case, the Faderal
Government of Canada is using their legal system %o frustirate ihe
legimiate claims of the Lubicon Indians. In a related case, the
Tucky Man vand negotiated a land settlement of 7,680 acres as an
initial settlement but to date no land has been transferred to them.
Chief Andrew Xing, of the remaining £7 persons .out of a vand of
872 persons in 1876, asks what do they need to do in order ic have
their land base. With only 67 persons remaining they face the
future of being completely eliminated without having 2 land

sefttlement. The Indigenocus Peoples received the
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on-indigenous

Peoples into our territories and shared the land with th
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a nome, but we find ourselves withous a nomeland,

Tn other cases, there have teen numercus road blockades and

I, L. . ) L. . .
direct confrontation with authorities of the Covarnment over \

\

rights in our traditiocnal ierritories and the rights of our \
i traditiornal gzovermments teo control sur territories. Indigenous
\ i Peoples. who signed Treaty undertock %o maintain the peaceful

co—esitence between Indigenous and Ton-indigenous Peoplas., In

light of adverse +reaty and humen violations Irndigenous TZeonles
o ’ = s

are losing patience, /

It is clearly in the best interests of everyone that Indigenous
Peoples' national political aspriztiecns be won by peaceful neans,
The Treaty forms a base for bi—lateral discussicns. As two
equal partners at the time of the Treaty signing, we negotiated
the Treaty in good faith withthe Crown., We had ocur own legal
system., Ve had entered into different types of Treaties with
other Indigenous peoples prior to the arrival of the non-
Irdigenous Peoples. In the case of the non-Indigencus Pecples

we had a clear understanding of their request, They wanted to
share the land, In exchange they would provide certain obligations
to us. We have upheld our portian of the Treaty by eharing the
land through peaceful means, what about their obligations? They
still benefit from the land so their treaty right is still in

tact., We often forget that there are always two beneficiaries

to Treaties and thus obligations to be fulfilled by both narties,

They came asking for only six inches of land, in order for itheir
settlers to grow croms. It was not a treaty to z2ll, surrender
or cede up the land or its natural resources. Our versica of
the Treaty is clear, the treaty commizsicrzrs?! nodes cn =
negoliations reflect our understanding and yet the Federal
Goverrment's version contained in their legal language that

the Indians ceded, surrendered and foreever gave up title ‘o

the land, This is completely false without any base in rezlityr.
Thus, a need for a resolution of the Treaty making process,
Principles of Infernational Taw and standards should be sxamined

in light of the conflicting view of the Treaty.
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Indigencus legal systems could be reviewed in l1ight of Intserma<ional
law. Indigenous Peoples ars nct airaid to have our legal svstem
studied, We have aleng and historical relationship based upon

our legal system which can only promoie the formaiicn of siandards

and principles in the area of humen rights, .

The term "aboriginal" or "indigenous" is used fo describe claims
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set up by Indigenous Mations based upon our use arnd occupation
Traditicnal lands and legal practises since time immorial., This

set indigenous claims apart from claims of minority groups such

as the French of Cuebec, Canada or other ninority groups within

a nation state. It is upon this indigenous base *hat the relevant
treaty principles such as title resis. To conceive *he noiion

of Indigenous Peoples' rights is to see such rights as resting
upon a unigque relationship between the Crown and Indigenous Peoples.
Tt is the duty of the Crown to recognize, accomodate and protect

the customary rights and practises of Indigenous Peoples,

The term sovereignty is most often used in one of two ways.
Dicey distinguishes between ''legal and political sovereignty".
Legal sovereignty may best be described as an extension and
exercise of power of government in the legislative, executive
and judicial field., On the other hand, "political"” sovereignty
describes a consensual relationship hetween the government and
the governed by which the later places themselves under and
defers to the former's exercise of the powers of govermment by
CCHEENT. This two-fold distinction is part of the theory

of the British Constituticnal law but it is important to note the
two can be distinquished, Our political sovereignty is based
upon ¢onsent. Any s%gjection of the Indigencus Pecples, the

argument continues,/be legitimate must be founded and soverned

by the terms of the indigenous peoples' freelv given CCISEIT:
The stress whlch,we place upen the element of consent is in our
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formulation of soverelgnty indicates it %o te a form of political

sovereignty or political sovereigntr br our assertation,



Tt mayvbe useful for <the "—Talt ouitline on Trezvies io include 2
section to indicate that there will bve a comparizon of the legal

and political sovereigntiy by looking at the

There chould come & time in the future and perhaps ithe Treaty
setudy will lead to the happy conclusion that the daled positivist
notion that all rights in relation to land are not sovereign-
dervied, This, in turn, leads %o all the old infertile arguments
as to whether a country was acquired bty the Crown by rignht of
conquest, cession or settlement, The rule of law shotld he that
the indigencus inhabitante of a werritcry whether acguired
subseauently continues te¢ enjoy'the continuity of our itraditional
laws and land rights which are inapplicable ftc the settler
colonizer or to other minority peorles. ILet us define and
examine futures relations in this new light by using the Treaty

instruments as a bhase.

In conclusion, we fully support and endorze the work on an
outline for a treaty study. The position t=zkmn by the United
Nations Working Group may seem neﬁ'but our elders and chiéfs
have been saying the same thing for theiast hundred years., Ve
are pleased to know our words are reaching many ears, We
realize that new ground is being covered. As we did at the time
of the Treaty signing, we are prepared to share our minds and
hearts to help with the work on Treaties to build a strong
future for our children. In&igenous Peoples and our treaties
are unique and *to reflect cur uniqueness, we must be creative
in establishing new principles and standards. We encourage
the respective governments to share in the same eririt,

We shall endeavor to everything possible to help Ir, Mariinez

in his work.

Thank-you,



