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owr. religion, or to use their own language.“ By comparison, the
declaration proposes a series of additional rights for indigenous
groups not curreatly recognized by international law, including
vnder draft Article XV, the right to freely determine their

political status and freely pursue their economic, social,
spiritual, and cultural development.’

In the United States more than 550 indian tribes are recognized
as possessing an inherent right of autonomy in their internal
affairs, which derives from their original sovereignty. Thus,
tribes, like domestic states, function as governments within the
overall political framework of the United states.” However,
other groups in the United States have self-identified as
=indigenous,” including armed militia and “hate” groups that
advocate racism as well as groups seeking to take advantage of
the rights, services, and benefits accorded by the United States
government to Indian rribes. We cannot accept the applicaticon
of the draft declaration to such groups for porh constitutional
ar.d practical reasorns. Therefore, we will actively oppose
irelusion of lancguage such as that appearing in Articles I(1) ard
{z), which could be interpreted as according indigenous status to
nonindigenous grougs.

* Compzre common Articles 1(1) of the Interrnational
Coverants. The “pecples” entitled to freely determine their
politizal status and freely pursue their aconomic, sccial,
and cultural rights (i.e., exercise the right of self-
determination) have been generally understood tc be the
entire pecples cf a State or those who could constitute
themselves as a State and not & particular minority or
indigernous group within an existing State. See JIntex-
Avericap Commission op Human Rights Report on the Situstion

m i cment of the Nicaraguan Popularion of
Miskito Origin (1984) (indigenous Incian populations were
not peoples with a right of self-determination or political
autonomy under international law); R. Eiggins, Probiews and
Drocess, at 126.

“ see United States v. Wneeler, 435 U.S. 313, 323 (1377)
where the United States Supreme Court observed that: “The
sovereignty that Indian tribes retain is of a unique and
1:mi-ed character. . . . In sum Indian tribes still possess
those attributes of sovereignty not withdrawn by treaty or
statute, or by implication as a necessary result of their
dependent status.”
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Near Ambassador Taiznat

The Government cf the United States cf Americs notes that the
TACHR made only minor revisions to the text in its most recernt
revision of the draft Inter-American Declaraticn on the Rights of
tndigenous Pecples. We wich ro reiterate the comments made in
our December 23, 1296 submission.

+n this letter we wish to focus on a major concern that has an
impact on odr position with respact to virtually all cf the
arcicles in the dralt declaration. This is the lack of clarity
with respect tc the scope and application oI the draft
declaration. The current version of the draft text uses the term
vindigencus pecples” throughout but does not contain a definition
of the term "irdicenous.®” The draft declaration in#tead st&ates
in Article Ii{1) that “the declaration applies to indigenous
peoples as well as pecples whose social, cultural and economic
corditions distinguish them from other sections of the national
community, &nd whose status is regulated wholly or ﬁartially by
their own customs or traditicns or by special laws.?
Additionally, draft Arcicle I(2) statss that “self-identificaticn
as indigencus shall be regarded as a fundamentzl criteria for
determiring the peoples to which the provisions of this
declaration apply.”

o

This would not be a problem if the draft declaration merely
restated existing principles of international law. | For example,
under. Rrticle 27 of the International Covenant on Civil and
Political Rights, all persons kelenging to ethnic, religicus or
linguistic minorities {which often will include the indigenocus in
particular states) are entitled tc enjoy all human |rights,
including “tte right, in community with othker members of their
croup, to enjoy their own cuirure, to prefess and practice their




declaration will hasten the day when such protections are a

reality.
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~~ delineate the proper sScope of the declaratiom, the United
states prerposed including a substantive definiticn of the term
»inéigenous” ia the draft declaration. The proposed definition,
which derived from a United States Suprame Court case {Montoya V.
v.s., ie0 ©.S. 261, 286 (23C1), defining irdigenous groups as:

those groups that (1) are composaé cf descendants of
persons who innabited a geographic area prior to the
sovereignty of the present Stzte or any direct
predecessor to the present State; (2) historically
exercised scvereignty Or attributes of sovereignty:
ané (2) continue to maintain a distipct community with
itg cwn governing instituticns.

s gecend option is for the d-aft declaraticn to incorporate a
procegural definition. Such a definition would reguire 5tates to
establish 3 public and transparent PrOCess for dectermining which
groups are indiganous. The United States locks forward to
w=rking with othar govsrnments with a goal cf clarifying the
scope of the Cerm rindigenous.”

~he Cnited States strongly SUPPOILS adoprion of 2 declaration
~tar recogrizes indigerocus rights, pronotes the eliminaticn cf
Aiscrimination rased on indigenous origin, ani Zosters an
appreciation for and understanding of the value of indigenous
cultures and institutioms. A ~larification of the scope cf the

“* Thie definition is similar to what in termed the “Cobko

definiticn® after the UN Special Rapporteur who studisd
discriminazion against indigencus groups. hesordirg to that
definition:

Indigenzus communities, peoplies and naticns are
-hose which [1] having a wistorical continulty
with pre-invasion and pre-colonlal societies tnat
developed on their territories, [2]} ccnsider
themselves sietinct from other sectors oi the
cocieties now prevailing in those texricories, or
parts cf them. 3] They form at present non-
domirant sectors cf society and [4] are determined
to preserve, develop and transmit to future
dgenerations their apcestral territories, and their
e-hnic identity, @s the basis cf tneir continued
existence as people, (5] in accordance with their
own culturzl patterns, social institutions ang
legal systems.



Convention on Human Rights *only guarantees individual
rights." The Commission further noted (ia.) that Article 27 of
the ICCPR provides (hereinafter ICCFR, enphasis supplied) that
spersons belonging to such pinorities shall not be denied the
right, in community with the other members of their group, to
enjoy their ow¥n culture, to profess, and practice their own
religion, or to use their own langusge.® P

, Communication Ko. 2471677, Report of the Human Rights
Comnittee, UN GAOR, 36th Bess.. supp. No. 40 at 166, UN DocC.
A/36/740, Annex XVIII (1977) views adopted July 30, 1981)
holding that an indigenocus jndividual‘s right to prectice her
culture must take priority cver menbership rules under Article
27 of the Internstional Covenant on Civil and political Rights.

Making clear the distinction between rights guaranteed to
jndividuals and authorities accruing to gociel or political '
bodies prevents goveraments or groups from violating or o
interfering with basic human rights and fundamental freedoms in
the name of the greater good of a group oI state. While
jndividuals may and oftern do exercise their rights in community
with others, characterizing a right ag belonging to a '
community, or collective, rather than an individuel, can be and
often is construed to 1imit the ezercise of the right since
only the group can jovoke it. This does not mean, however,
that the U.5. oppcses the recognition in appropriate cases of
the need for indigenous societies to establish representative
institutions or governing bodies to &ct on behalf of the group
and provide services to members. Rather, our conceln is to
ensure that indigenous people may exercise their individuel
human rights fully and £reely.

Under the U.S. constitution, American ipndian and Alasks
Kative tribes are recognized a8 possessing an inherent right of
self-governance deriving from their original sovereignty. AS
such, tribes are governments within the overall politicsl
framework of the United gtates and have a high degree of
autonomy in their internal affairs. Few other Rmerican States
have acknowledged or accorded Indigenous jnstitutions sinmilar
political status. fee .9, discussion of Article XV infrsa.

In the P ’ at 78-80, it was
held that indigenous populations dié not heve a right to
self-determination or political sutonomy under international
law. Moreover, indigenous groups should in general have
authority to meanage their locel and internsl affairs.

Applicable Lew. fn 211 negotiations of this kind, the
United States seeks to ensure that the language is consistent
with fundamental human rights and protectiong as guaranteed,
for exsmple, under its Constitution. The United States has
proposed language in some provisions in order to bring them
into sccordance with such fundamental rights and protections
in order that we may support inclusion of these concepts and

'3

principles in the jnter-American instrument.



comments of the United States on the draft
Inter-Amerjcan peclaration on the niahts of Indigen

Geperal Couments

The United States is pleased to submit comments on the
araft Inter-American Declaration on the Rights of Indigenous
Peoples. Before addressing specific issues of drafting, the
United Btates would 1ike to present some general concerns with
regard to the draft epproved by the Inter-American Cemmiseion
on Human Rights st the sesgsion beld on September 18, 1995
(OEA/SER/L/V/II.QQ. poc. S, Rev. 1).

aiggxg_ggxﬁng_ggglgﬁ In drafting any international human
rights snstrument, the United Etates considers it highly
prefersble to use the term "rights® only with respect to those
duties owed by @& goverament to its people that give rise t¢
legally enforceable remedies. Using this definition, & number
of the "rights® set forth in the proposed inter-American
declaration asre more sppropristely statements of gspiration.

In such cases, the United States would be able to support their
inclusion in the document only if they were recast in
aspirstional terms.

Collective versud Individual Rights. Since jnternational
jaw, with few exceptions. promotes and protects the rights of
individuals, as opposed to grcups, it is confusing t0 state
that international law sccords certain rights to indigenous
"peoples”™ 8s such. The United Btates nas no objection to using
a plural —- whether it be "sccieties.® vcommmnities,® or
*populations® -- in certain contexts and subject to 2 specific
definition, as discussed below. It notes that & wider variety
of terms -—- *puebles,” »poblaciones,” and “"personas,” among
others —- is proposed in the Spanish text than in English and
that such distinctions are appropriate and lend greater
gpecificity to the text. The United Btates also notes that
under U.5. law indigencus groups are referred to &5 ~peoples”
but that under international 1law the term i5 understood to have
a different mesning. £es IL0 Convention 169, Article 1(2).

We note that internstional instruments generally speak of
individual, not collective rights. For example, the 1993 World
Conference on Human Rights affirmed that "the human peIson is
the central subject of human rights snd fundamental freedoms.”

Moreover, the Commission in its Report on ion
MMMWN i -Begmen he Nicar Population of
Migkito Origin (1984}, 8t 76 (hereinafter Repork on_the Miskito

Population)., specificelly recognized that the american
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gpecific Comments

Preamble

Proposed revision:

The Member Btates of the Organization of American Btates
(hereintfter the ~States").,

Recalling that throughout the Americes indigenous people
constitute & distinctive element within society and have &
special role to play in defining thbe patioral identity,
strengthening the jnstitutions of the Btate ard achieving
netional unity based on demoqratic principles;

Recslling that the indigenous people of the AmeriCas &re equal
in dignity and rights to all other citizens;

Further recalling fhat the presence of indigenous societies
enrich -~.the cultural heritage and national jdentities of the
American States &nd contributes to the intellectual, artistic,

gocial and economic vitaslity of the Americas;

Further recalling the importeant contributions indigenous
gocieties have mafle to the development of many of the political
concepts and denocratic principles enbraced by American States;

Recognizing that indigencus gocieties have a vital and
continuing role to play in strengthening the i{nstitutions of
Americen Btutes and achieving national unity in accordance with
democratic principles;

Further recognizing the importance for &ll humankind of
preserving indigencus American cultures, which mey include
traditional collective forms of land ownership, social
organization, and religiocus practices that eze different from
those foliowed by other menbzrs of the population;

Recognizing the severe poverty in which many indigenous pecple
live in many parts of the rmericas and the conmitment made by
the Heasds of Btate and Government at the 1994 Sumnit ¢f the
Americas to fccus their energies on impgcving_the ezercise of

democratic rights and the access to social services by
indigenocus people and their soclieties;

Noting many Emerican States heave achieved edvances in
establishing netional standards to protect irdigenous rights
anéd institutions consonant with the wide variety of gituations
within which indigenous people may live within their locale of
nation;

kKecognizing the applicability throughout the tmericas of the
americean Declaration of the Rights and puties of man snd, were
gduly ratified, cther international humen gights instruments,
jncluding the American Convention on BEumsn Rights:



iIn view of the upcoming meeting of experts at the
Commission, which will revise the text pbased on comments
received from both governnents and indigenous groups, the
United Btates has elected to present revised texts of esch
article with relatively short comments. Many of the changes
have been made to sinmplify the language Of improve the
presentation in English. “Should® has been substituted for
*ghall” throughout the text to reflect jtg hortatory nsture of
the docunent. prief explanations are provided of major
substantive differences thet the United Btates has with the
text as prepared by the Commission. The United Btates would be
pleased to discuss &ny of its comments OrI proposed revisions in
more detail with other governments oI members of the Commission
or its staff.
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£ide indigenous groups. This is of utmost importance, as the
United States is prohibited constitutionally from expanding
special treastment to indigenous groups outside this definition.

The United States cannot agree with the proposition set out
in proposed Article II(2) that self-identification should be a
fundamental criterion for determining whether a person or group
is indigenous and thereby entitled to the rights and
protections contained in this declaration. Although the United
States agrees that jndividuels should have the sbility to
self-identify as indigenous, we &0 not agree that an individual
necessarily has the right to become a menber of any particular
indigenous group. One aspect of indigenous self-governance is
the ability to determine membership. To give an unrestricted
right of membership to an individual has the potential to
undermine self-governance end would conflict with U.B. law.

The definition proposed in Article I{1) is derived from the
U.5. Supreme Court's definition in v , 180 U.S.
261, 266 (1901). The fo™™ of the definition proposed is the
one elaborated in s U.S. Court of Appeals case interpreting the
standard. Kative Villsge of Tyonek v. Pucketf, 957

F.2d4 631, 635 (9th Cir. 1992) ("group claiming tribal status
[must] show that they are modern day successors to @ historical
sovereign entity thsat exercised at least minimal functions of a
governing body®).

Section Two (Human Rights)
Proposed Revision:

1. Indigenous individuals have the right to the full and
effective enjoyment of the human rights and fundamental
freedoms recognized in the Charter of the OAS, the Anerican
pDeclaration of the Rights and puties of Man, and, where
duly ratified, other jnternational human rights
instruments, including the Anerican Convention on Human
Rights; nothing in this peclarstion shall be construed as
in any way limiting or denying those rights or authorizing
any action not in accordance with the relevant instruments
of international law including human rights law.

2. Etates should, in sccordance with international law,
teke concerted positive steps to ensure respect for ell
human rights and fundanental freedoms of indigenous
ir8ividuals, on the basis of equality and
non-discrimination, and recognize the value and diversity
of their distinct identities and culture.

\

3, Indigenous individuals may exercise their rights,
including those as set forth in this Declaration,
jndividually es well as in community with others, without
discrimination. Indigenous individuals have a right to be
free from discrimination based upon their asserted
indigenous status Or membership in an indigenous society.



Recognizing also that indigenous people and their societies
have & vital role jp environmental management and development
pecause of their knowledge and trsditional practices, and
cultural affiliation with certain lands;

Encouraging states to recognize and duly support the identity,
culture, interests of indigenous people and their communities
and enable their effective participation in the echievement of
gusteinable development.

: As presented by the Comnission, the proposed
preamble is more than introductory. It seeks to preview
operative provisions of the Declaration, which is not typically
the purpose of @ preamble. A preamble should provide only
general background for the specific provisions that follow. It
ghould not introduce each article of the Declaration
separately, nor should it ettempt to acquire a mantle of
universality through references to the UN anﬂ.ILo gince the

scope ©of application of the proposed peclaration is limited to
the Anmericas.

Eection One (Indigenous gocietieos)
pProposed Revigion:

For purposes of this Declaration, #indigenous societies”
are those groups that (1) are composed of descendants of
persons who inhabited a geographic area prior to the
sovereignty of the present State; (2) histcrically
exercised sovereignty oI asttributes of sovereignty; and (3)
comprise a distinct community with its own governing
institutions.

Conment: The United Btates offers an alternative definition
of ®indigenous,” derived from language articulated by the u.s.
supreme Court, in order to ensure that the intent of the
declaration is fully served, while st the same time limiting
the potentiasl for pon-indigenous groups to assert indigenous
gtatus. The United States takes seriously its obligations to
indigenous ¢roups. where any such group catisfies the above
definition, the U.S. federal government recognizes the
existence of a qovernment-to-qove:nment relationship and
assumes certain obligations to the group under U.S. law, From
time to time, groups of non-indigenous persons in the U.B.,
including individuals with neither a biological nor cultural
nexus with U.S. indigenous groups, seek recognition as an
indigenous group in order to take advantage of services,
rights, and other -benefits provided by the U.B. Government.
The definition offered sbove attempts to ensure that the
special rights, status, and protections accorded indigenous
groups under the 18ws of the United States accrue only to bona2
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the maintenance of tribal culture; the welfare of tribal
members, and &b i{nstrumental to the proper administration and
delivery of tribal services. )

'] v i - .
Proposed Revision:

1. Indigenous people have the right to paintain their
distinct cultures, beliefs, religions, =nd lenguages,
subject to ressonable regulation consistent with
international standards.

2. States should tske no action designed to force
indigencus jndividuals or communities to asgimilate or
abandon their own customs in favor of different or more
widespread customs ot practices, or that results in the
intentional destruction of @ culture or the extermination
of any ethnic group. .

Comzent: The United States views this article as cne of
the most critical provisions in the declaration. The United
states is completely opposed to forced assimilation and
believes that it is contrary to the provisioms Article 27 of
the International Covenant on Civil and Political Rights as
well as other {pternational human rights norms. We offer the
revigion to ensure clarity and precision.

Proposed Revision:

1. Where circunmstances warrant, States should take
measures to enable indigenous {individuals to exercise fully
and effectively 23ll their human rights snd fundamental
freedoms without any discrimination. States are
encouraged to take *gspecial measures” aimed at the
immediate, effective and continuing improvement of
indigenocus econonic and social conditions.

2. All rights end freedoms herein 2re equally gusrenteed
to indigenous women and men. States recognize that
gender-based viclence impedes and undermines the exercise
of those rights.

Comment: The United States recognizes that indigenous
individuals have in many cases experienced discrininetion in
the exercise of their fundamentel freedoms and is comnitted to
eliminating all vestiges of such discrimination. On gender
discrimination, the U.B. proposes langusge derived from Article
42 of the UN Draft peclaration on the Rights of Indigenous
Peoples.

With regard to special measures, U.S. law as well 8B
Articles 1(4) and 2(2) of the Convention on the Elimination of
Racial Discrimination and Article 4(2) of the Convention on the
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4. Btates are encouraged to remove any impediments to the
free exercise snd full enjoyment of these rights.

Comment :

1p view of the fact that not all OAS Member Etates are
parties to the American Convention on Human Rights, the
reference here to the Convention in Article 11(1) must be
gccompanied by some 1imiting phrase, such 85 *where duly
ratified,” to make it clear that scceptance of the peclaration
does not imply ecceptance of any nbligations under the
Convention. Proposed Article I1{2) is vague and should be
repleced with langusge taken from paragraph 20 of the Vienna
Declaration adopted on June 25, 1593, Article 11(3) gces
beyond existing jnternstional law in gecognizing the existence
of collective rights. See discussion gupld on collective vs.
individual rights..

Articlie I33. pembership ip 80 ipAigenous society.
propcsed Revision:

States should recognize the authority of indigenous
societies to exercise autonomy in determining membership.,
consistent with jnternaticnal human rights.

Comment: While indigenous societies, like all groups, are
subject to certain overriding norms such ag human rights and
public safety, the ability to define membership is central to
their existence &s an entity. Under U.S. law, tribal
governments possess proad powers of self-governance and
sutonomy over their lands, resources, and internal saffairs,
jncluding the asuthority to determine membership. Given the
centrality of this aspect, consideration should be given to
presenting it ac 8 mandatory requirement.

Proposed Revision: '

states should provide apbropriate mechanisms to extend
legal status to indigenous entities enabling such societies
to operate corporately, OI in other comparable effective

forn, under State law.

Comment: The proposed revision utilizes terminclogy
fanilisr to U.S. law in plsce of "legal personslity,” which has
no established meaning jn U.S. law. In the United States,
tribal and native governments have the authority to act
*corporately” on behalf of their members and to operate as &
legal entity. They may hold real property, bring causes of
action in U.§. courts, and represent the view of their

menbership in a variety of fora, We view this 28 important to
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2. To encourage diversity of voices and viewpoints, SBtates
should take appropriate measures under their nationsal
gsystems wherever possible to facilitate radio and
television broadcasts in indigenous languages in regions
having large indigenous populstions, and to encourage the
development of indigenous radio stations and other media.

3. BStates should take measures to enable indigencus people
to understend and to be understood when desling with laws
and administrative, legal and political procedures.

Cozment: The United States supports the general thrust of
the provisions of this Article, but takes the view that the
language requires revigion im order to maintair. the core
concepts in a manner more consistent with existing
international lew. ¥For example, article VIII(2) as proposed
could be resd to imply a legal responsibility to regulate media
g0 a5 to provide access to a specific group, which would be
inconsistent with general i{nternational agreements governing
radio freguencies. With regard to indigenous languages, the
U.S. recognizes that it is essential to the protection of the
¢undamerntal rights of indigenous people to communicate with
ttex in a manner which they can understand and through which
they can express thelr views ond be understood in all officisal
dealings and in courte of law (see, ICCPR Art. 14(3)(=2) and
(£); ILO Convention 169 Art. 12), but the U.S. cannot support
the proposition that gStates should be required to establish
official languages. The United States will discuss the use of
languages in schoole as part of the following article on
education.

guggested Revision:

1., States should recognize the authority of indigenous
societies to (8) establish and operate their own
educstional programs, ipstitutions and facilities; (b) to
prepare and spply their ovn educational plans, programs,
curricule and meterials; and (c) to train and sceredit
their own teachers and administrators, provided that
indigenous educational programs meeét generally applicsable
minimum State reguirements in the field of education.

2. wNon-discriminatory access to public education is a
right that should be enjoyed by indigenous individuals in
common with other citizens of the Btate. state-funded
education should respect indigenous cultures.

3. States should take appropriste measures 80 that,
wherever possible, indigenous individuals have sdequate
cpportunities to lesrn their native indigencus language O
to receive instruction in that language.

4. BEtastes should take eppropriate measures €O provide
resources for these purposes.
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Elimination of all Forms of piscrimination against Women,
recognize that “special measures® way be appropriste for
disesdvantaged groups under some circumstances. The U.S. has
rany laws and prograns instituting speciel measures tco overconme
the effects of past discrimination and to eslleviate resulting
dissdvanteges. The U.S. view, however, is that each Etate
should retain the discretion to determine, pursuant to a8 fair
and open process, whether gpecial measures are appropriate
under the particular circumstances existing in that 3tate.

Section Three (Cultural Development)
article VII. Culiure.
Proposed Revision:

3. Btates should respect the cultural integrity of
indigenous societies, their relationship with their own
lands and environment, as well 2as their historical and
archeeological heritage, which are important to the
idenzity of the members of their gzoups and the .r ethnic
survival.

2. States should provide an effective legal framework for
the protection of indigenous culture, including, where
spproprizte, mechanisms for the repatriaticn of cultural
property.

3. 8States should take appropriate measuzes to prevent
diserimination based on indigenous lifestyles, customs,
traditions, forms of social orgsnization, use of dress,
languages and dislects, and cther cultural practices.

. fThe United States strongly supports the concept
of protection for indigenous culture but cannot accept an
open-ended obligation for the restitution of all cultural
property, as the Comnission has proposed in Article vii{z2). 1In
its own relations with Indian tribes in the United States, the
vU.8. Government supports the repatriation of sacred objects and
cultural items where such items have been acquired wrongfully
or in disregard of the desires of the tribes. The U.S.
Congress tecently enacted legislation on the repatriation of
Native American cultural items as well as the protection of
historical and archeological sites within the United States.

In May 1996, President Clinton signed an executive order
girgcting U.B. agencies to protect sacred sites on federal
ands.

rti hi h n .
Proposed Revigion:
A
1. States recognize that indigenous languages, philosophy
and outlook are a component of national and universal

culture, and as such States should respect them and where
appropriate facilitate their dissemination. '
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law. These sections of Article X have been reformulated in
cerms of the rights of indigenous individuals. The rights at
issue are fully protected as jnAividual rights that can be :
esercised in community with others. The proposed revision algo
serves to protect the jndividual right to practice his or her:
religion from being derogated by the community. gee discussion
of Collective versus Individual Rights, EVPL2.

icl i jon i .
Proposed Revigion:

1. The family in all its forms is the natural and

fundamentel group unit of society and is entitled to
protection by society and the Btete. .
2. Consistent with jnternationsl human rights instrunents,
gtates should accord sppropriate recognit@on to infdigenous

ipstitutions, laws and traditions concerning the family end
the integrity of family relztions. -

+ The United Btates recognizes the importance of
the integrity of the family to the ethnic and cultural survival
of indigenous people. <he U.S. offers the above revigions to
bring the language closer to that used in JCCPR Article 23(1)
snd Article 20 of the Convention on the Rights of the Child.
we slso noted that the language preposed in Article XI(2)
anticipates thet the State determines the child's best
interest. 1In the U.B.., child welfare is typically a matter
within the jurisdiction of state and tribal court systems. The
U.8., however, in national legislation, has articulated 2 legal
framework designed to protect the suthority of tribal court
systems over child welfare matters. HNot all U.S. indigenous
people, such as Native Hawaiians, have access to a legal
apparatus similar to tribal court systems. AS this situation
ray exist in other States &b well, the U.B, has proposed
language to accommodate these differences.

Proposed Revision: '

1. States should take appropriste measuree to protect the
freedom of indigenous jndividuals to use, maintain, develop
and manage their own health services, provided such
services meet the standards of generally applicable laws
adopted in the interest of public health a2nd welfare. 1In
addition, indigenous individuels have the right to
non-discrininstory access to health services available to
the general public.

2. States should take reasonable measures to protect from
endangerment oI extinction medicinal plants and animals
that are vital to indigenous medicine.



- 15 -

Comment: Access to education js among the most important
rights of any American. Without such access, individuals
cannot obtain the necessary knowledge and skills to participate
in the political or economic life of 8 society. something that
places individuals st a serious disadvantage in virtually every
respect. For this reason, the U.8. does not agree that any
State should waive its euthority to esteblish minimum standards
for the education of its citizenry. Indigenous societies also
have an interest in the education of young people and may wish
to establish and administer their own schools. These schools
should be required to meet minimum State educetion standards.
See, International Covenant on Econonic, Social and Cultural
Rights, Art. 13(3) and (4); Convention on the Rights of Child
Art. 29(2): 110 Convention 169, Art. 17(3). 1Indigenous
individusls should also have the right to non-discriminatory
sccess to public education, in line with the Universal
Declaration, Article 26, International Covenant on Economic and
Social Rights, Article 13, and Corventior or the Rights of the
Childa, Article 28.

With respect to Article VIII(4) as proposed by the
Cormission, the U.S. considers it impractical to direct States
to conduct educstional systems in indigenous languages in all
circumstances. The United States supports reasonable measures
to provide instruction in indigenous lengusges, where
appropriate.

te
.

X, Epir i
Proposed Revision:

1. 1Indigenous individuals have the right to freedom of
thought, conscience and religion.

2. This right shall include freedom to have or adopt &
religion or belief of her or his choice, enéd freedom,
either individually or in community with others and in
public or private, to manifest his religion or belief in
worship, observance, practice, and teaching.

2. Steates should take sppropriate messures, in
consultation with the indigenocus societies concerned, to
preserve and protect gites that sre sacred to them,
including burial sites. Etates should provide an effective
legal framework for the return of sacred objects, relics
and human remains taken from graves or sacred sites.

4. States are encouraged to respect the use of sacred and
ceremonial areas and to provide for indigenous access to
and use of such sites as may be under the management oY
control of a Btste.

Comment: The revisions proposged to Article X(1)and (2) are
pased on the text of ICCPR Article 18{1) and are intended to
harmonize the draft declaration and existing international
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affecting indigenous 86 well as other §ndividuals, jt cannot
agree that States ghould assume the role of environmental
guarantor.

section Four (Organizational end Political Rights)

Proposed Revisgion:

1. Indigencus jpdividuals have the right to freedom of
sssociation, assembly, opinion and expression.

2. Indigenous individuals have the right to £ull contact
and commeon activities with gectors and members of their
ethnic groups living in the territory of peighboring
states, subject to the non-discriminatory enforcement of
customs and immigration laws. '

Comment: some of the language proposed in tris Article is
addressed elsewhere in the Declarationm. che U.5. revisions
eliminate duplicative language and concentrate on the right of
association in the political context. The proposed revigion is
based on Article 20 of the Universal peclaration &nd Article 22
of the ICCPR. ’

propozed Revislion:

1. States should recognize, where appropriste and on the
basis of & fair and open process, 2 brosd range of sutononmy
for indigenous societies to manage their local and internal
affairs, including social, economic and cultural matters.
Btates are encouraged to utilize indigenous jpstitutions to
deliver social and economic services to indigenous

gocieties.

2. Indigenous jndividuals have the right to participate on
an equal basis with other citizens in all netionsl fors,
including local, provincial, snd national elections. Where
a2 State's policy, decision, or action will have & direct
effect on indigenous property, rights, or other interests.
gcates are encouraged to provide indigenous pecple O their
representatives the opportunity to be hesrd on the subject.

s As discussed on page 2 above, there is mo
international lew obligation to sccord autonomy to indigenous
gIoups OT societies. Under u.8. law, Indian tribes and Alsska
Natives retain sttributes of sovereignty over their internal
affeirs, consistent with the language peing proposed here.
Indigenous groups should in genersl have authority to manage
their local end internal sffairs. .
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4. Where circumstances 50 warrant, Stetes, in conmsultation
with indigenous societies, should take measures to improve
health conditions in indigenous societies and assist them
to maintain health conditions in accordance with netionally
and intermationally sccepted standards.

: The proposed revisions are generally of an
editorial nature. Hhowever, the U.S. does not view it wise for

Etates to assume responsibility for the discemination of
indigenous wedicsal practices, &5 there msy be any number of

‘unintended consequences. The U.5. is further concerned that

the Commission's language may be interpreted to proscribe the
suthority of Btates to regulate the practice of medicine as
necessary to protect public health. While the U.5. agrees that
indigenous people should be free to choose tzaditional or
modern medical treatment or both, the U.S5. also believes that
it has a duty to ensure that doctors &re adeguately trained,
quelified, and licensed and hospitals and cther health care
facilities meet or exceed minimum national standards.

ki nv n
proposed Revision:

1. States should take reasonable measures to ensure thet
regions inhabited by indigenous societies enjoy the sanme
measure of protection under environmental legislation and
through enforcement action ss others within the national
territory.

2. Indlgenous jndividuals are entitled to
nondiscriminatory sccess to information on environmental
hazards and participstion jn tha development of public
policy with respect to the environment.

3. Ag part of the management of their own lands,
ingigenous gocieties may regulate environmental conditions
consistent with applicable Etate gtandards and msy
participate in the formulation and implementetion of
governnmental congervation programmes undertaken with
respect to those lands.

4. tates are encoursged to take megsures to help
indigenous societies preserve the environment and should
provide them with nondiscriminatory access to generally
available programs for purposes of environmentsl protection.

: The United States recognizes environmentel
cenditions to be of criticel importance to irdigenous
individuals and societies end has added a new provision in
Article XI1I{1) to assure indigenous societies equal protection
under national environmental legislation. while the United
States supports the concept that States have certsin
responsibilities to address the environmentel conditions
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gection Five (8ocial, gconomic and Property Rights).

i i al hi
viv h nd T i -

proposed Bevision:

1. States should respect the culture and values of
indigenous gocieties and the specisl relationship between
ipndigenous gocieties and their lands and interests in their
1znds, including traditional uees such as subsistence.

2. Sstates should recognize forms of corporate ownership of
l1and that reflect irdigenous jand tenure systems.

3., BStates ghould provide an effective legal franework for
the protection of the rights of indigenous gocieties with
respect to their natural resources on their lands,
i=~luding the ability to use, managé, and conserve such
resources, and with respect to traditional uses of theic
l1ands, interests jn lands, and TesSources, such &s
subsistence.

4. In situations in which the State reteins the ownarship
of mineral or gub-surface yesources or rights to other
resources pertaining to lands helé by indigenous societies,
ststes should establish procedures to consult with them
before undertaking or authorizing aay progranm for
exploiting such resources. wWhere possible, indigenous
societies should benefit from these activities and receive
just compensation fcr any damages sustained ac 2 result.

5., States are encouraged to aveid relocation of indigenous
societies. &8s 3 general matter, the free and informed
consent of indigenous societies should be cbtained before
they are removed from their 1ands. Where such consent
cannot be obtained, such removals should take place only in
excepticnal circumstances £ollowing appropriate procedures
established by pnetional laws and regulations. when
indigenous societies have been removed from their lands,
they should be given the opportunity to return should the
reasons for their relocation cease to exist.

¢. 5States should respect the physical security of
{ndigenous societies. puring periods of armed conflict,
States may require the total or partial evacuation of
indigenous people if the security of the population or
irperative military ressone so demand.

7. ©6States should protect the right of indigenous
jpdividuals to own, develop and enjoy 1znd, and interests
“in lasnd, to the same extent as other individuals.

g. 6States should protect indigenous ipdividuals and .
gocieties in the use and occupancy of their lsnd. 1If their
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1. Indigenous law should be recognized a5 an integral
part of Btate legal systems end the framework for social
and economic development of indigenous societies.

2. 6tates, where eppropriate, ghould take measures to
enhance the capacity of indigenous societies to maintain
and sttengthen,their own legal systems with respect to
internal matters, including control of real property and
natural resources, resolution of disputes within and
between indigenous societies, law enforcement, and
maintenance of internal peace and harmony.

H Although this article as proposed by the
commission generally reflects U.S. domestic law with regard to
federally recognized tribes, not all States recognize a
separate body of lew for indigenous people. AS with the
previous srticle, U.S. support for this language is centingent
upon acceptance of the definition of *indigenous societies”
contained in Article 1.

Proposed Revicgion:

1. The EBtates should facilitate jnclusion within their
national organizationeal structures, wherever appropriste,
of institutions and traditional practices of indigenous
societies.

2. BStates are encouraged in predominantly indigenous areas
to facilitate the design and establishment of jnstitutions
that reflect and reinforce the identity, culture and
organizetion of those populations, to promote indigenous
participation.

Compent: The United States proposes cnly minor editing
here to remove the presunmption, which will not be appropriate
in all circumstances, that existing State governing structures
should necessarily be changed to incorporate indigenous
institutions. Tribal governnents, for example, are already
incorporated in the political framework by the U.S.
Constitution, and many offices in the Executive Branch, &5 vell
as committees in both the U.S. Senate and the House of
Representatives, 8re charged with handling Indian issues.
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Proposed Revision

Indigenous individuals are entitled to apply for and
receive, on a non-discrimninatory basis, legal protection
for their intellectual property through trademarks,
patents, copyright and other such procedures 88 established
under domestic law. ’

: The U.S. anrees that States must accord indigenous
. individuals the same rights as other citizens to the prctection
of laws goverping intellectual property. However, States :

should retain the authority to determine whether and under wha
qircumstances additional protections are sppropriate. .

i I nomd ad .
Proposed Revision

1. Etates should take reasonable measures to consult with
indigenous societies when considering public policies for
the economic development of indigenous lande or regions, ©r
programs that will affect the living conditions er other
legitimate interests of such societies.

2. 1Indigenous sccieties should have access on a

nondiscriminatory basis to mechanisms esteblished under

domestic law to redress claims regerding dsmage arising

from government action. , -

Comment: As a general matter, the United States accepts
the notion of & "right to development® in the international
context only for individuals, and not for states or groups, 8S
contemplzted by the 1986 UN Declaration on the Right to
Development. Thus, the United States could not accept any
suggestion of @ collective *right® of the nature proposed by
the Comnission.

The United States would reiterate that the overall context
within which the development of indigenous people should be
sssumed to be taking place is one of democratic processes and
broed participation. As pot all indigenous people live in
communities separste from other members of Bociety, it does mot
geem practical to recognize in all indigenous people a right to
steer » course of development independent of others or the
pational government. Hor does it seem possible or desirable
for any State to assume the very broad responsibilities to
indigenous people proposed in Article ¥XI(2). The proposed
revision confirms the right of indigenous people to participate
in public decisions without granting a right of veto.
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jand is taken by the State, it should be for a public
purpose and just compensation should be provided. B8tates
should consider the possibility of negotiated settlements,
jncluding the return of land as appropriate, when mot
otherwise required by law.

g. Btates should establish penalties and enforcement
mechanisms to protect the lands of indigenous individuals
and societies fron unauthorized inmtrusions and uses.

Commpent: Article XVIII, as Arafted by the Commission,
contains imprecise language in an attempt to address & wide
variety of situations jinvolving land ownership 2nd use. AS a
result, the provision goes significantly beyond existing
international law and conflicts with U.B. domestic law in
important respects. While the U.S. supports the principle that
States should recognize and protect indigenous land rights,
restitution is simply not always a viable means for resolving
land title disputes. We also feel that the Declaration must be
more open-ended and allow for creative solutions to be worked
out among the purties involved. '

wWe have also proposed 2 new Article XVIII(6) concetrning
forced relocation of indigenous people in times of armed
conflict. We note that Article 49 of the Fourth Geneva
Convention suthorizes total or partial evacuation of a given
arez "if the security of the population or imperative military
reasons so derand." FHoreover, pursuant to Article s5g{a) of the
1877 Geneva Protocol I, belligerents have a legal duty to
remove civilians if they are in the "vicinity of military
cbjectives.” The declaration should not derogate from the

Geneva Convention rules.
rticle Work * -
Proposed Revision:

1. 1Indigenous individusls have the right not tec be
subjected to any discriminastory conditions of labor,
employment, salary, OrT other related benefits.

2 1Indigencus individusls should have the right to special
measures, where circumstances &o warrant, to correct,
redress and prevent the discrimination to which they may
have been subject historically.

+ The United States addresged the issue of "special
measures® in Article VI. We would like to take this
opportunity to re-emphasize our view that the issue of “special
measures®” to correct past discrimination is sensitive and
aifficult to prescribe in the broad, general terms of a
declaration. The proposed revision would allow each State to
decide whether or when to accord preferentisl treatment in
employment matters.
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EECTIOR SIX. GENERAL PROVISIORS.
Proposed Revision:

States should take all necessary steps under domestic law
to implenment obligations to indigenous societies underx
treaties snd other sgreements negotiated with them and
where appropriete to establish procedures for resclvirg
grievances arising under such treaties and agreements in
accordance with principles of eguity and justice.

Comment: This provision is of deep significance to
indigenous people, and we begin with the proposition thst
gtates shculd honor their treaty obligations. The proposed
revision focuses on the implementation of treaties under
domestic law. The suggestion that conflicts be submitted to
competent internationsl bodies g~ems inappropriate in view of
the fact that most sgreements of this kind 4o not give rise to
rights under international lew snd should not be adjudicated
in internatiomal tribunals. However, the Unitel States
believes that domestic forums should be available to fairly
adjudicate such claims,

Article XXJI1.
Proposed Revision:

Nothing in this declarstion should be construed as
diminishirng or extinguishing rights of indigenous .
individuals or societies.

Comment: The United States finds the reference to future
rights confusing End proposes its deletion. :

! . mevizion:

Kothing in the present Declaration may be ccnstrued as
permitting any sctivity contrary £o the purposes and
principles of the United Nations, including sovereign
equality, territoriel integrity and pcliticel independence
of Btates

Comrent: The United Btates prefers the approach taken in
Article 8(4) of the Declarstion on the Rights of Persons
Belonging to Rationesl or Ethnic, Religious and Linguistic
Minorities.
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term “indigenous peoples” in the draft OAS instrument on the same basis.

With respect to specific provisions contained in the Draft Declaration, Canada notes that several
appear to be more consistent with a convention rather than a declaration. In this context, we should
ensure that the Draft Declaration: distinguishes "rights” from policy objectives; avoids language more
appropriate to a legally binding convention than a non-binding declaration; and, sllows for flexible
implementation of the rights referred to in the Draft Declaration, taking into account the particular
circumstances of each state (consistent with Article 34 of the International Labour Organization
Convention 169 on Indigenous and Tribal Peoples end Article 2 of International Covenant on
Economic, Social and Cultural Rights.)

In general, when referring to particular rights or instruments, the Draft Declaration should make
reference to those instruments which are of universal application or which are universally applied in
the Americas. Canada notes, in this context, that the American Convention on Human Rights is not of
universal application in the Americas and it is only binding on those states which have ratified it. It
should be made clear, when referring to the Convention, that the provisions are only binding on those
states which are party to it.

SPECTFIC COMMENTS

Canada has the following comments on the second version of the American Draft Declaration on the
Rights of Indigenous Pecples for the OAS. We will provide additional comments on the issues arising
out of the Draft Declaration, as well as proposed wording changes, at the proposed Working Group
of Experts. We look forward to receiving the comments of other states.

PREAMBLE
1. Indigenous institutions and the strengrhening of nations

The member states of the OAS (hereafter the states),

_ Recalling thar the indigenous peoples of the Americas constitute an organized,
distinctive and integral segment of their population and are entitled to be part of the national
identities of the countries of the Americas, and have a special role to play in strengthening the
institutions of the state and in establishing national unity based on democratic principles; and,

Further recalling that some of the democratic institutions and concepts embodied in
the constitutions of American states originate from institutions of the indigenous peoples, and
thar in many instances their present participatory systems for decision-making and for
authority contribute to improving democracies in the Americas.

Recalling the need to develop their national juridical systems to consolidate the
Ppluricultural nature of our societies.

2. Eradication of poverry and the right to development

Concerned about the frequent deprivation afflicting indigenous peoples of their human
rights and fundamental freedoms; within and outside their communities, as well as the
dzspos.sesswn of their lands, territories and resources, thus preventing them from exercising,
in pariicular, their right to development in accordance with their own traditions, needs and
interests.



Proposed American Declaration on the
Rights of Indigenous Peoples (February, 1997)

Comnnents of the Government of Canada

The government of Canada has reviewed the second version of the Proposed American Declaration on
the Rights of Indigenous Peoples ("Draft Declaration”) and has prepared the following comments.

We note that some of the provisions contained in the second version of the Draft Declaration raise
many of the same concemns as were raised in the first version, thus, we have reiterated some of our
previous comments which we feel remain relevant to the development of this instrument.

GENERAY COMMENTS

Canada has spoken in favour of an international instrument on the rights of indigenous peoples both
within the context of the Organization of American States (OAS) and within the United Narjons.
Canada continues to support the development of such instruments which are developed in
consideration of the freely expressed views of indigenous groups and considers their participation in
the process of developing such instruments. to be'of great importance.

As noted in our comments on the first version of the Draft Declaration, Canada believes that the OAS
Draft Declaration should: reflect the unique place of indigenous people in the Americas: be universal
in application; promote reconciliation and the protection of indigenous rights; work effectively against
discrimination; and, provide clear and practical guidance for the development of effective and
barmonious relationships between indigenous people and states.

Canada believes this Draft Declaration should underline that indigenous peoples are entitled to the full
enjoyment of all human rights and fundamental freedoms on the same basis as all other citizens and
peoples. Where the rights of indigenous peoples are already protected in international law, we should
make reference to these standards in the Draft Declaration. Where there are no standards, or where
the standards inadequately address the special needs or problems of indigenous peoples, we must
decide whether special protection for indigenous peoples would be warranted, ensuring that there is
both a clear need and rationale for doing so. -

Canada is concerned that confusion may result from the use of the term "indigenous peoples”
throughout the Draft Declaration. As affirmed at the Vienna Conference on Hurnan Rights,
individuals are the primary object of international human rights law. Nevertheless, we recognize the
importance of collective rights to indigenous cultures and support the inclusion in the Draft
Declaration of principles directed towards indigenous “peoples”. We mmust, therefore, consider when
the use of the term “indigenous individuals®. or “indigenous peoples™ would be most appropriate. If
We are to refer only to “indigenous peoples®, we may wish to consider including in the Draft
Declaration a provision to the effect that the use of the term "indigenous peoples™ may include, where
appropriate, a reference to indigenous individuals.

In this context, Canada wishes to clarify that it has accepted the use of the term "indigenous peoples”
in the context of the UN Working. Grovp on the Drafr Declaration on the Rights of Indigenous
Peoples, on the undersianding that the exercise of any associated rights must respect political,
constirutional and territorial integrity of democratic stares. We are willing to accept the use of the
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exercised collectively.

9. Advances in the provisions of natignal insruments
Noting the constitutional, legislanive and jurisprudential edvances achieved in the
Americas in guaranzeeing the rights and institutions of indigenous peoples.

DECLARE:

Tt is Canada’s view that the Preamble should be considared after the operative portion of the Draft
Declaration has been completed, This would ensure that the principles upon which the Draft
Declararion is to be founded can be reflected in an appropriate manmuer in the Preamble. This will
support the use of the Preamble as a tool in interpreting the operative portion of the declaration. In
accordance with this view, Canada is offering only general comments on the Preamble 2t this time.

Canada notes that some of the stacements in the preamble are somewhat categorical or overly broad
and would benpefit from further examinarion. It should be clarified whether the reference to “national
juridical systems” in the first preambular paragraph refers 1o the state juridical systems or 10
indigenous instirutions, and if the laner, how indigenous juridical systems may be incorporated into
existng legal system. Further discussion will be required on the right to development, contained in
preambular paragraph 2 and the link made with the dispossession of lands, terricories and resources,
contained in preambular paragraphs 2 and 5. Some of the preambular paragraphs, such as the
references to "comrol” over lands and territories, may not acsurately reflect historical condirions, ie.,
while the indigenous peoples may have used the land and territories on an exclusive or shared basis,
they may not necessarily have had *conmrol” of those lands and territories.

As the preamble is to coptain starements of general principles, Canada suggests that any preambular
articles which rzise substantive issues be considered in the context of the operative portion of the
declaration.

With respect to preambular paragraph 7, we note a‘gam that the American Convention on Hiuonan
Rights is not of vniversal application in the Americas and is only binding on those states which have
rarified it. ‘We must ensure that the provisions of the Draft Declaration are consistent with this
principle.

Canada has some concerns regarding the statement in preambular paragraph 7 that recognizes that
~indigenous peoples are 2 subject of international law", In the traditional understanding of this term
in international law, states were the sole subjects of internatiopal Yaw and thus had the capacicy to
enter into legal relations and to create consequent rights and duties. This understanding is evolving to
include international organizarions and, in some cases, individuals, but these new "subjects” do not
have the same rights and duties as states.

SECTION ONE: INDIGENQUS PEOPLES' )
~ Article I: Scope and definitions

1. This Declararion applies to indigenous peoples as well as peoples whose
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Recognizing the severe impoverishment afflicting indigenous peoples in several regions
of the Hemisphere and that their living conditions are generally deplorable.

And recalling that in the Declararion of Principles issued by the Summit of the
Americas in December 1994, the heads of state and governments declared that in observance
of the International Decade of the World's Indigenous Peaple, they will focus their energles
on improving the exercise of democratic rights and the access to social services by indigenous
peoples and their communities.

3. Indigenous culture and ecology

Recognizing the respect for the environment accorded by the cultures of indigenous
peoples of the Americas, and considering the special relationship between the indigenous
peoples and the environment, lands, resources and territories on which they live and their
ratural resources.

4. Harmonious Relations, Respect end the Absence of Discrimination
Reaffirming the responsibility of all states and peoples of the Americas to end racism

and racial discrimination, with a view to establishing harmonious relations and respect among
all peoples.

3. Territories and Indigenous Survival
Recognizing that in many indigenous cultures, traditional collective systems for control

and use of land, territory and resources, including bodies of water and coasral areas, are a
necessary condition for their survival, social organization, developmenr and their individual
and collective well-being; and that the form of such corurol and ownership is varied and
distinctive and does not necessarily coincide with the systems protected by the domestic laws
of the states in which they live.

6. Security and indigennus areas
Reaffirming that the armed forces in indigenous areas shall restrict themsslves to the

performance of their functions and shall nor be the cause of abuses or violations of the rights
of indigenous peoples. '

7. Human Rights instruments and other advances in international law

Recognizing the parameouncy paramountcy and applicability to the states and peoples
of the Americas of the American Declaration of the Rights and Dutles of Man, the American
Convention on Human Rights and other human rights instruments of inter-American and
international law; and )

Recognizing that indigenous peoples are a subject of international law, and mindful of
the progress achieved by the states and indigenous organizations, especially in the sphere of
the United Nations and the International Labour Organization, in several international
instruments, particularly in the ILO Convention 169.

Affirming the principle of the universality and indivisibility of human rights, and the
application of internarional human rights to all individuals.

8. . Enjoyment of Collective Rights

Recalling the international recognition of rights thar can enly be enjoyed when
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3. The states shall ensure for indigenous peoples the full exercise of all rights,
and shall adopt in accordance with their constiturional processes such legislative or other
measures as mdy be necessary to give effect to the rights recognized in this Declaration.

Paragraph 1

Canada fully supports the principles included in paragraph 1. Again, we note that the American
Convention on Human Rights has not been ratified by zll of the OAS states and is not of universal
application in the Americas. We should not attempt to extend its application to indigenous peoples
from states not party to the Convention, which would not be consistent with the practice of
international law.

Paragraph 2

The Canadian Constitution recognizes and affirms aboriginal and treary rights, which are
acknowledged by the Canadian Government as primarily collective rights exercised individually.
Canada believes that recognition of certain rights of indigenous people as collective rights, such as
land rights, should be reflected in the document. Further consideration must be given as to which
rights should properly defined or characterized as collective.

Canada suggests that clarification is required with respect 1o the phrase “collective rights that are
indispensable to the enjoyment of the individual human rights of their members” and the term
“collective action™.

Paragraph 3

While Canada supports the development of a declaration which sets out the rights of indigenous
peoples, we mmst bear in mind that this document is an aspiration one and is not a convention. We
have some concerns that paragraph 3 would require a state 1o take legislative or regulatory measures
pursuant to the Draft Declaration. In keeping with our earlier general comments, we must ensure that
the declaration allows for flexible and progressive implementation by states, in keeping with the
hortatory nature of the instrument. .

Article III: Right to belong to indigenous peoples

Indipenous peoples and communities have the right to belong to indigenous peoples, in
accordance with the tradisions and customs of the peoples or nation concerned.

Canada recognizes that a critical element of the indigenous identity is membership in an indigenous
community, in accordance with the traditions and customs of that community. We question,
however, whether this need to be expressed in terms of a “right”. Further, we note that 2 lack of
clarity results from the use of several terms which are not pecessarily synonymous, for example, the
paragraph uses the terms “indigenous peoples/commimities/nations”, but not "indigenous individuals™.
What does it mean for an "indigenous peoples™ have' the right to belong to an "indigenous peoples”?

Recognizing that the traditions and customs of indigenous communities and nations may vary
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social, cultural and economic conditions distinguish them from other sections of the narional
community, and whose starus is regulated wholly or partially by their own custorts or
traditions or by special laws or regularions.

2. Self identificarion as indigenous shall be regarded as a fundamenzal criterion
Jor determining the peoples 1o which the provisions of this Declararion apply.

3 The use of the term “pegples” in this Instrument shall not be consirued as
having any implication with respect to any other rights that might be anached to that term in
inzernational law.

In previous comments, Canada suggested that there might not be a need for 2 definition of
“indigenous peoples™ in view of the principles of self-idemtification by indigenous individuals, and the
corresponding concept of community acceptance, both-of which principles Canada supports. In this
context, Canada would understand that the term “indigenous™ would include the Aboriginal peoples of
Canada as defined in the Constiturion Acz, 1982, that is, the Indians, Inuit and Métis peoples. Where
government policies and programs apply to indigenous. peoples as indigenous, governments must have
the authority to determine their application.

Canada notes, however, that the scope of application of the Draft Declaration in paragraph 1 would
also extend also to “peoples whose social, cultural and economic conditions distinguish them from
other sections of the natiopal community, and whose status is reguiated wholly or partally by their
own custorns or traditions or by special laws or regulations.” As we noted last year, this is stated
very broadly and the application of the declaration would not be lirnited to groups which lead a
traditional lifestyle similar to those of indigenous communities. For example, the proposed definition
could include communities that emigrated from Europe and Asia which contitue to follow traditional
farming lifestyles that may reflect special religious principles, but which do not consider themselves
to be indigenous. We would not support extending the scope of application of this Draft Declaration
1o such groups and would recommend that the latter part of paragraph 1 be deleted.

SECTION TWO: HUMAN RIGHTS
Article II: Full observance of human righres

1 Indigenous peoples have the right to the full and effective enjoyment of the
human rights and fundomental freedoms recognized in the Charter of the OAS, the American
Declaration of the Rights and Duiies of Man, the American Convention on Human Rights, and
other iternazional human rights law; and nothing in this Declaration shall be construed as in
any way limiting or denying those rights or authorizing any action not in accordence with the
instruments of internarional law z‘nciudz‘ng human rights law.

2. Indigenous peoples have the col!ecnve rights that are indispensable to the
en_:ayment of the individual human rights of their members. Accordingly the states recognize
inter glia the right of the indigenous peoples to collective action, vo their cultures, to profess
and practice their spinitual beliefs, and io use their languages.
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indigenous individuals or people. such as affirmative action programs, or whether this would include
other types of measures. .

Canada strongly supports the principle that women, men and children are entitled to exercise the
rights accorded 1o them under international law, without discrimination, consistent with other
instruments of international law. Some clarity may be required as to the meaning and contemt of
“spiritual” rights, referred to in paragraph 1.

Paragraph 2

Canada recognizes that many indigenous groups have not achieved the same standard of social or
economic progress as have other sectors of society. With a view to addressing such historic or
systemic discrimination, states may need 1o institute special measures for the purpose of improving
the situation of indigenous individuals or people, in consultation with such groups.

Article VII: Right to cultural integrity

1. Indigenous peoples have the right to their cultural integricy, and their
historical and archeological heritage, which are imporiant both for their survival as well as
Jor the identity of their members.

2. Indigenous peoples are entitled 1o restitution in respect of the property of
which they have been dispossessed, and where that is not possible, compensation on a basis
not less favorable than the standard of international law.

3. The states shall recognize and respect indigenous ways of life, custons,
sradirions, forms of social, economic and political organization, instituzions, practices, beliefs
and values, use of dress, and languages.

Paragraph 1

Canada recognizes the importance to indigenous peoples of their cultural traditions and customs and
we support the principles contained in this paragraph.

Some clarification is required with regard to the scope of some of the terms used in the paragraph,
including “culmral integricy” and “archaeological heritage”.

aragraph 2

Canada understands this reference to “property” to bé to “cultural property”, in accordance with
paragraph 1. Canada would therefore suggest that the reference be prospective in namre, rather than
historical, and reference be made to the establishment of adequate domestic processes to address
compensation. With respect to past acts, Canada believes that states should make best efforts, in
accordance with applicable intemational and domestic law, to facilitate the return to indigenous people
of their cultural property. . -
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considerably, the declaration should be flexible enough to allow for varied membership criteria.
Nevertheless, these membership criteria must be consistent with existing human rights standards and
concepts of natural justice, such as procedural fairness.

Article IV: Legal status of communities

Indigenous peoples have the right 1o have their legal personality fully recognized by
the states within their systems.

Canada recognizes the importance to indigenous peoples or communities of having a proper lcgal
starus or personality. ‘We wonder, however, 1f it is necessary thar this principle be exptessed in terms
of a right?

Article ¥: No forced assimilation

1 Indigenous peoples have the right to freely preserve, express and develop their
cultural ideraizy in all its aspects, free of any anempr at assimilation,

2. The states shall not undersake, support or faveur any policy of ariificial or
enforced assimilation of indigenous peoples, destruction of a culture or the possibility of the
extermination of any indigenous peoples.

Canada supports the principle in this article regarding the preservation, expression and development
of the culture of indigenous peoples and the prohibition against forced assimilation by the state. In
this context, as we noted last year, we believe that this paragraph should prohibit state actions that are
aimed at discrimination against a people, the destruction of its culture or its extermination. With
zrespect to the wording used in paragraph 2, we have some concerns regarding the exact meaning of,
and difference between, "artificial” and "enforced” assimilation.

Article VI: Special guarantees against discrimination

1. Indigenous peoples have the right 1o special guarantees against discriminarion
thar may have to be instituted to fully enjoy internationally and nationally-recognized human
rights; as well as measures necessary to enable indigenous women, men and children to
exercise, withowt any discrimination, civil; political, economic, social, cultural and spirirual
rights. The states recognize thar violence exerted against persons because of their gender and
age prevenis and nullifies the exercise of those rights.

2. Indigenous peoples have the right to fully participate in the prescription of
such guarantees.

Paragravh 1

Canada agrees that states should take measures to eradicate diserimination against indigenous peoples
50 that they may fully enjoy their human rights. We will need to clarify whether these "special
guarantees” are meant to refer to measures taken for the purpose of improving the situation of
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Paragraph 3

Canada supports the principle that indigenous individuals may rely on the use of interpretation, or
other appropriate means, to enable them to understand and be understood in polirical, legal and
administrative procedures. Further, we note that Article 14 of the International Covenant on Civil

and Political Rights obliges states to provide interprezation to individuals for criminal proceedings.

Witch respect to the obligation on states to endeavour 10 establish indigenous languages as official
languages in places where such languages are predominate, Canada would like t0 point out again that
such an obligation would pose serious problems for states which have numerous indigenous
languages. Further, there may be a number of legal consequences of an indigenous language
acquiring the status of an official language which could have a2 significant consequences, such as

requirements for labelling or translation.

Paragraph 4

Canada supports the use of indigenous names by indigenous peoples. Clarification is required with
respect to what is required for a state to "recognize” such names,

Article IX; Education

1. Indigenous peoples shall be entitled: a} to establish and set in motion their
own educational programs, institutions and facilities; b) to prepare and implement their own
educasional plans, programs, curricula and materials; c) to train, educare and accredit their
teachers and administrators. The states shall endeavor 1o ensure that such systems guarantee
equal educational and reaching opportunities for the enfire population and complementarity
with national educational systems. :

2. When indigenous peoples so decide, educational systems shall be conducied in
the indigenous languages and incorporate indigenous content, and they shall also be provided
with the necessary training and means for complete mastery of the official language or’
languages.

3. The states shall ensure thar those educational systems are equal in quality,
efficiency, accessibility and in all other ways to that provided 1o the general population.

4. The states shall take meosures 1o guarantee 10 the members of indigenous
pecples the possibility to obtain education af all levels, at least of equal quality with the
generat population. ,

5. The states shall include j their general educarional systems, content reflecting
the pluricultural nature of their societies.”

6. The states shall provide financial and any other type of assistance needed for
the implementation of the provisions of this article.
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Paragraph 3

Canada believes that sorne clarificadon of the terms “recognize™ and "respect”™ is required in the
contcxt of this article. Whar would such recognition or respect encail in practice? As with other
provisions of the Draft Declaration, Canada understands that chis provision is subject to applicable
international human rights standards,

Article VII: Philosophy, outlock and language

1. Indigenous peoples have the right to indigenous languages, philosophy and
owrlook as a component of national and universal culture, and as such, shall respect them and
facilitare their dissemination.

2 The states shall take measures and ensure that broadcast radio and relevision
programs are broadcest in the indigenous languages in the regions where there is a strong
indigenous presence, and to support the crearion of indigenous radio stations and other
media. -

3. The states shall take effective measures to enable indigenous peoples to
understand administrative, legal and polirical rules and procedures, and 1o be understood in
relation to these matters. In areas where indigenous languages are predominant, states shail
endeavor to establish the pertinent languages as official languages and to give them the same
siatus that is given Io non-indigenous official languages.

4. Indigenous peoples have the right to use their indigenous names, and to have
the states recognize them as such.

Paragraph 1

Canada recognizes the importance of indigenous languages, philosophy and outlook to indigenous
cultures. The obligation to "respect” and “facilitate the dissemination of” indigenous lanpuages
(presumnably incumbent on states though the Draft Declaration does not state this) needs some
clarification. If this obligation is broadly interpreted, states may have difficulties in xmpl:mcnnng it,
particularly in states where there are many indigenous languages. Canada, for example, has in excess
of 52 indigenous languages.

Paragraph 2

Canada believes that it is importam for mdxgcnous culrure and languages to be reflected in public
media, including television and radio programs: - However, an obligation on states to broadcast radio
and television programs in indigenous languages,-even where numbers warrant, and to "support” the
creation of indigenous radio stations and other media could place a substantial burden on states,
particularly where there are many indigenous languages, if "financial support™ is intended. In
addition, in most states, access to airwaves is subject to government regulation. In Canada’s view, it
is, therefore, important to underline the principle that indigenous individuals and groups should have
access to the media on the same basis as non-indigenous people.
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Paragraph 4

Canada supports the principle that indigenous individuals should have access to education at all levels,
on at least the same basis as the other members of the general population. The paragraph, currently
worded as a state guaraniee to provide to indigenous peoples “the opportunity to obtain educarion at
all levels®, is broadly stated. Such 2 formmlation might be interpreted as obliging the state to provide
indigenous individuals with access to all levels of education, notwithstanding entry requirements and
funding limitations.

Paragraph §

Canada agress that educational material should reflect the pluriculrural (or multicultural) nature of a

state, pevertheless, we wonder whether such a statement appropriately stated in terms of 2 binding
obligation ("shall") or indeed is relevant in the discussion of the Draft Declaration.

Paragraph 6

Canada believes that funding and support for indigenous educational systerns should be on a
comparable basis as funding provided in appropriate public systems.

Article X: Spiritual and religious freedom

1 Indigenous peoples have the right to freedom of conscience, freedom of
religion and spiritual practice, and to exercise them both publicly and privately.

2 The states shall take necessary measures to prohibit artemprs to forcibly
convert indigenous peoples or to impose on them beliefs against their will.

3. In collaboration with the indigenous peoples concerned, the states shall adopt
effecrive measures 10 ensure that their sacred sites, including burial sites, are preserved,
respected and protected. When sacred graves-and relics have been appropriated by state
instingions, they shall be returned.

4. The stares shall encourage respect by all people for the integrity of indigenous
spiritual symbols, practices, sacred ceremonies, expressions and protocols.

Paragraph 3

Canada believes that this provision should be phrased in terms of states "making best efforts” or
-endeavouring 1o ensure” that the sacred sites are preserved and protected. Sorpe clarification may be
required regarding the obligation to "respect” the sacred sites. Canada supports the principle that
these efforts should be in collaboration with the indigenous peoples concerned.

The obligation to “return sacred graves and relics™ should be in accordance with appropriate national
and international law, and may involve the consideration of the rights of third parties.



Comments of the Government of Canada
Page 11

Canada supporis the right of everyone to education, reflected in Article 13 of the Inzernational
Covenanr on Economic, Social and Cultural Righrs ICESCR) and the American Declaration on the
Rights and Duties of Man. These instruments set out objectives which states endeavour to meet, thus
we mmust eosure that provisions on education contained in the Draft Declaration are consistent with
these instruments. :

Paragraph 1

Canada supports the principle of indigenous-established education systems which provide education
appropriate to indigenous culrure and which meet minimum educational standards. We note,
however, that where there are a large number of indigenous languages and cultures in a state, the
pumber of children in particular areas and the variety of demands on resources are factors which
should be 1aken into account when establishing reasonable limits.

Canada supports the principle of indigenous-trained teachers and adminisirators; however, Canada
also recognizes that the matter of accreditation may be subject 10 narional or regional standards in
accordance with Article 13 of the ICESCR.

Canada understands that the reference to “equal education 2nd teaching opportunities for the entire
population” is intended to ensure that the indigenous educational systems are comparable with, and
complemenrtary 1o, the national or general education systems. Canada notes, however, that this
sentence could be interpreted as meaning that non-indigenous individuals would have access to the
indigenous educarional systems, both as students and teachers, on the same basis as indigenous
individuals. The meaning of this sentence should, therefore, be clarified.

Finally, we pote that under the Canadian constitution, eéducation comes within the jurisdiction of the
provinces, thus a reference to “national educadon systerns™ would refer to provincial education

systems.
Paragraph 2

Canada supports the principle that indigenous peoples should have the ability to conduet their
education systems in their own languages and incorporate indigenous content. Nevertheless, the
situation of indigenous individuals living outside their communities presents a different problem, as
noted above. It is Canada's view thar such individuals should have appropriate opportunities to
cducation in their own culture and lapguage, subject to such reasonable limits as referred to in -

paragraph 1.
Parasraph 3

One way in which the equality of the indigenous and non-indigenous education systems can be
ensured is through the establishment of national minimum standards developed by appropriate
educational authorities of the state. [n developing such standards, authorities should be encouraged
to take into account those srandards develdped by indigenous organizations.
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Some clarification is required as to the meaning of “legal recognidon”™ of the traditional medicines,
i.e. whether this would include protection under intellectual property regimes or the requirement for
special legisiarion.

PBaragraph 2

It is Canada’s view that this paragraph, which states that indigenous peoples have the “right to
protection of vital medicinal plants, animal and mineral” is potentially very broad. We would suggest
that it reflect a more reasonable standard on states, such as "States shall endeavour to protect ...",
which would be in keeping with other instruments of international law which do not recognize such a
“right of protection”.

As this article touches on matters telated to the rights of indigenous peoples vis-3-vis their aditional
territories, it should be comnsidered again in the context of the discussion on lands and territories in
Article 18. In some cases, indigenous peoples may have only restricted rights with respect to
"mraditional territories” if they do not own or bhave the exclusive use of such areas. In these cases, a
"right to protection” of plants, animals and minerals might be beyond the scope of such rights, which
might only include subsistence rights.

Paragraph 3

Canada supports the principle that indigenous communities should have increased control over
delivery of health care services to their members, Where domestic standards are maintained. Where
goverrment health policies and programs apply to indigenous peoples as indigenous, governments
must have the authority to determine their application.

Canada also supports the principle that indigenous individuals should have access to hezlth services on
the same basis as the other members of the general population.

Paragraph 4

Canada supports the right of everyone to the enjoyrnent of the highest attainable standard of physical
and mental health, consistent with Article 12 of the ICESCR, to be achieved in a flexible and
progressive mammer. It is our view that we may only be able to ask the "best efforts™ of a state in
climipating health conditions which fall below internationally accepted minimum standards, not an
absolute obligation. )

Article XIII: Right to envirommental prot'.ection

1 Indigenous peoples have the right to a safe and healthy environment, which is
an essential condition for the enjoyment of the right 1o life and collective well-being.

2. Indigenous peoples have the right to be informed of measures which will affect
their environmert, including information that ensures their effective participarion in actions
and policies thar might affect it.
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Article XI: Family relations and family ties

I The family is the natural and basic unit of societies and must be respecsed and
protected by the state. Consequently the state shall recognize and respect the various forms of
indigenous family, marriage, family name and filiation.

2. In determining the child's best interest in marers relaring fo the prorection
ard adoption of children of members of indigenous peoples, and in matters of bregking of ties
and other similar circwmstances, consideration shall be given by courts and other relevant
instinutions 1o the views of the peoples, including individual, family and community views.

Paragraph 1

Canada supports the statement on the important role played by the family in indigenous societies. We
consider, however, that the scope of this paragraph may require some clarification, in particular, the
content of the state obligation to “recognize” and “respect” indigenous family structures, marriages,
fargily names and filiation.

Paragraph 2

Canada recognizes the importance of determining the best-interests of the child when considering the
question of adoption and agrees thac in this context, consideration should be given to the views of the
comenunity and family of the child.

Article X11: Health snd well-being

1 Indigenous peoples have the right o legal recognirion and practice of their
traditional medicine, treatment, pharmacology, health practices and promotion, including
preventive and rehabilitative practices.

2, Indigenous peoples have the right to the protection of vital medicinal planss,
animal(s) and mineral(s) in their traditional territories.

3. Indigenous peoples shall be entitled 10 use, maintain, develop and manage
their own health services, and they shall also have access, on an equal basis, to all health
Institutions and services and medical care accessible to the general population.

4. The states shall provide the necessary means 1o enable the indigenous peoples
2o eliminate such health conditions in their communities which fall below international
accepted standards for the general population.

Paragraph 1

Canada supports the recognition of the importance of traditional health practices and believes that this
must be subject to the public interest and to the protection of the best interests of the child and other
vulnerable persons.
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do not have exclusive use of, but where they may conduct their traditional life-style, in accordance
with domestic law. This interpretation would apply to all of the articles in the Draft Declaration
where these terms appear.

In general, states, rather than individuals, have the duty to protect the environment, nevertheless,
states cannot be considered as environmental guarantors. Indigenous peoples are entitled 1o take
measures to conserve, restore and protect their eavironment and the productive capacity of their lands
and resources thereon, consistent with international law and subject to applicable pational and
incernational standards. In using territories, they may act in a manner consistent with the goals of
conservation, restoration and protection. Article 18(3) covers similar subject-maner and should be
considered with this article.

Paragraph 4

In Canada’s view, the statement that indigenous peoples have the “right 1o participate fully in
formulating, planning, masaging and 2pplying governmental programmes” is broadly stated. Canada
supports the objective of enabling indigencus peoples to have the oppormunity to be consulted in the
development of government policies and programs specifically ditected at the conservation of their
lands, and to participate in the delivery of those policies and programs.

Canada agrees that indigenous peoples should be consulted in formulating those government policies
and programs and supports the involvement of indigenous peoples in implementing governmental
policies and programs relating to the conservation of their lands and resources.

Paragroph 5

Canada agrees that indigenous peoples shou.l& be entitled to appropriate and available assistance from
states for environmental protection, on the same basis as other citizens.

Parasraph §

Canada agree that the storage or disposal of radioactive or other hazardous materials in contraveation
of legislation or regulation, or without the prior and informed consent of the indigenous peoples
affected should be prohibited. 'We must keep in mind, however, thar there may be cases in which
some groups may be willing to accept these materials as a means, for example, of generating

€CONomic activity.
Some clarity is required with respect to the méaning of "indigenous areas”.
Paragraph 7

Canada supports, in general, the principle of this paragraph that conservation areas over which
indigenous peoples have title shall not be subject to any natural resource development without the
appropriate participation of the peoples concerned. Nevertheless, we have some concerns regarding
its exact scope, particularly since the definitions of some of these terms (i.e. "indigenous territory”,
"conservation area” and "protected areas™) are not known. As currently worded, the paragraph is too
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3. Indigenous peoples shall have the right to conserve, restore and prorect their
environment, and the productive capacity of their lands, territories and resources.

4. Indigenous peoples have the righi 1o participate fully in formulating, planning,
managing and applying governmenial programmes of conservation of their lands, territories
and resources.

3. Indigenous peoples have the right 10 assistance from their states for purposes
of environmenzal protection, and may receive assistance from international organizations.

6. The states shall prokibit and punish, and shall impede fointly with the
indigenous peoples, the introduction, abandonment, or deposir of radioactive materials or
residues, toxic substances and garbage in contravention of legal provisions; as weil as the
production, introduction, transportation, possession or use of chemical, biological and
nuclear weagpons in indigenous areas.

7. When a State declares an indigenous territory as prorected area, aty lands,
terrizories and resources under porential or actual claim by indigenous peoples, conservarion
areas shall not be subject to any natural resource development without the informed consent
and participation of the peoples concerned.

Paragraph 1

In Canada’s view, a “right to a healthy environment” has not been accepted in intermational law as
more than an aspirational right, and that those international instruments which establish a right to
preserve or protect the environment do so in the context of individuals, not groups. Therefore, rather
than speaking of rights, this paragraph sheould adopt a more¢ hortatory approach and underline that
indigenous peoples should be able 10 live in a healthy environment. Some clarity is required with
respect to the meaning of "safe”.

Paragraph 2

Canada believes that in discussing environmental protection the declaration should help ensure
consistency with international instruments. That is, the declaration should extend to indigenous
peoples and individuals the same rights extended to all peoples and individuals, without
discrimination. Thus, indigenous individuals should bave access, equal to that of other individuals,
to information about the environment to facilitate their effective participation in actions and poticies
affecting their environment. Canada understands the ferm “participate” in this context to mean
participation in the democratic process, influencing actions, policies and programs through that means
of participation.

arasraph 3

Canada would recognize, in the context of the Draft Declararion, that the term “lands™ would refer to
those areas which indigenous people may own, or have exclusive use of, and the rights to resources
thereon. The term “territories” would refer to those areas which indigenous people do not own and
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In commenting on this article, Canada notes that self-government for indigenous peoples need not be
territorially-based and its implementarion will be the subject of negotiation berween indigenous )
peoples and states, which respecis the political, constitutional and terzitorial integrity of democratic
states. The outcome will depend on the particular needs and circumstances of the indigenous groups
concerned.

As mentioned in connection with Article XIII, Canada understands that the term “lands” would refer
1o those lands and resources which indigenous people may own, or have exclusive use of, and the
term “territories” would refer to those areas which indigenous people do not own and do not have
exclusive use of, but where they may conduct their traditional life-style, in accordance with domestic
law.

Paragraph 1

Canada supports the purpose of this paragrapb. It is Canada’s view that there may need to be
progressive implementation of this paragraph, and that federal financing of these functions may be
modified in relation to the increased financial independeace of indigenous governments. Canada also
suggests that there be some consideration in the patagraph of available state resources.

Canada would prefer the use of the term “self-government™ but understands that term “autonomous”
is an equivalent term. The reference to lands is understoed to mean “their lands” and Canada
suggests this be reflected in the document.

Canada notes that the exercise of self-governmenr must be harmonized with the exetcise of
jurisdiction by otber levels of government within that state. In certain areas, for example,
environmental standards, the harmonization of these policies and practices is especially important, and
access to radio or lelevision media may be subject to national legislation or regulation. As well,
certain rights, such as the right to restrics eatry by non-members, may be subject to rights of entry or
access, for example, 1o railways, public roads, or access to lands or waterways.

ara h 2

This paragraph concerns two jssues; participation in the general political process, and establishment of
indigenous decision-making institutions to implement self-government on their lands.

Canada supports the principie thar indigenous individuals have the right to participate in the general
political processes of the states in which they live without discrimination, consistent with jnternational
standards. As well, there may be special measures to allow participation in decisions of the state
which directly affect certain areas of paricular concern to indigenous people. Such an approach need
not preclude indigenous people from selecting representatives through traditional methods.

Indigenous peoples have the right to develop and maintain their own decision-roaking instirutions as 2
means of implementing their right of self-government. This will also enable them 10 participate more
effectively in the political processes of the state.
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broadly stated, effectively allowing indigenous peoples a veto over development in areas in which
they have claimed an interest (and in which presumably a decision has not been taken) or those areas
in which they might potentialiv claim an interest.

SECTION FOUR: ORGANIZATIONAL AND POLITICAL RIGHTS

Artidle XIV: Rights of Association, assembly, freedom of expression and freedom of
thought

1. Indigenous peoples have the right of associazion, assembly and expression in
accordance with their values, usages, custorns, ancesiral traditions, beliefs and religions.

2, Indigenous peaples have the right of assembly and ro the use of their sacred
and ceremonial areas, as well as the right to full contact and common activities with their
members living in the territory of neighboring states.

Paragraph 1

Canada supports the principle that indigenous peoples have the right to association, assembly and
expression, in keeping with well-accepted principles of international law. ‘

Paragraph 2

Canada supporis the right of 2ssembly of indigenous peoples though the right 1o use sacred sites and
ceremonial areas will need 1o be exercised in consideration of existing third party rights.

Canada supports the principle that indigenous peoples, in particular those divided by international
borders, are entitled to maintain and develop contacts, relations, and undertake activities with other
indigenous peoples across borders. Cross-border travel may be subject 10 non-discriminatory
enforcement of custorns and immigration laws.

Article XV: Right to self-government

1. Indigenous pegples have the right 1o freely devermine their political starus and
freely pursue their economic, social, spiritual and adtural development , and accordingly,
they have the right to autonomy or self-governmént with regard to inter alia culture, religion,
education, information, media, health, housing, employment, social welfare, economic
acrivities, land and resource management, the environment and entry by nonmembers; and to
derermine ways and means for financing these autonomous Junctions.

2. Indigenous peoples have the right to participate withow discrimination, if they
so decide, in all decision-maling, at all levels, with regard to matters that might affect their
righzs, lives and destiny. They may do so directly or through representatives chosen by them
in accordance with their own procedures. They shall also have the right 10 maintain and
develop their own indigenous decision-making insrinurions, as well as equal opportuniries to
access and participate in all state institutions and fora.
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Article XVII: National incorporation of indigenous legzl and organizational systems

1 The states shall facilitate the inclusion in their organizational structures, the
instirurions and rradirional practices of indigenous peoples, and in consuliatrion and with
consent of the peoples concerned.

2. State instirutions relevant to and serving indigenous peoples shall be designed
in consuitation and with the participation of the peoples concerned so as to reinforce and
promore the identity, cultures, traditions, organization and values of those peoples.

Paragraph 1

Canada supports the objective that indigenous values be reflected, with the values of other citizens of
the state, in the developmemnt of national organizational scructures. Where there are diverse
indigenous languages and cultures within one state, bowever, incorporation of the institutions and
traditional practices of any or all of them could prove problematic.

Paragraph 2

Canada agrees thar states should endeavour to reflect and reinforce the indigenous identity, cutture
and organization in state instiutions that operate in areas or in communities that are predominantdy
indigenous, but the paragraph should acknowledge that this obligation does not need to be undertaken
at once or in all circumstances.

SECTION V: SOCIAL, ECONOMIC AND PROPERTY RIGHTS

Article XVHI: Traditional forms of ownership, cultural survival, rights to Jand,
territories and resources

1 Indigenous peoples have the right to the legal recognition of their varied and
specific forms and modalities of their control, ownership, use and enjoymer: of territories and
broperty.

2. Indigenous peoples have the right to the recognition of their property and
ownership rights with respect to lands, terrirories and resources they have historically
occupied, as well as to the use of those 10 wWhich they have historically had access for their
traditional acriviries and livelihood.

3.4} Subject to 3.ii}, where property and user rights of indigenous peoples arise
from rights existing prior to the creation of those states, the states shall recognize the titles of
indigenous peoples relative thereto as permanent, exclusive, inalienable, imprescriptible and
indegfeasible.

ii) Such titles may only be changed by mutual consent between the state and
respective indigenous peoples when they have full knowledge and appreciation of the nature or
arributes of such property.
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Article XVI: Indigenous Law

1. Indigenous law shall be recognized as a part of the states” legal system and of
the framework in which the social and economic developmens of the states takes place.

2. Indigenous peoples have the right to maintain and reinforce their indigenous
legal systems and also 1o apply them 1o matsers within their communities, including systems
relazed 1o such matters as conflict resolution, crime prevention and maintenance of peace and
harmony.

3. In the jurisdiction of any state, procedures concerning indigenous peoples or
their interests shall be conducted in such @ way as to ensure the right of indigenous peoples 1o
Jull representation with dignity and equality before the law. This shall include observance of
indigenous law and custom and, where necessary, use of their language.

Para hs 1 & 2

Canada supports systems for the administration of justice in indigenous communities and greater
sensitivity in the legal system in general to indigenous culture and values but does not support the
concept of a scparate legal system for indigenous peoples. Within the comtext of self-government
negotiations, Canada supports the negotiation of the administration and enforcement of indigenous
laws, including the establishment of indigenous courts or tribunals and the creation of offences of the
type normally created by local governments. However, Canada is concerned that a separate legal
system for indigenous peoples would be contrary to the right of all peoples to be equal before the
courts and tribunals, as set out in Article 14 of the ICCPR and the Canadian constitution, particularly
in areas such as criminal jaw.

Paragraph 3

Canada believes that indigenous peoples should benefit from the protections offered under
international human rights law including, inrer alia, the right to a fair trial, the right to equality
before the law, etc, without discrimination.

As worded, this paragraph could be interpreted very broadly. For example, pursuant to this
paragraph, the parliament of a state which serves the inrerasts of indigenous commmmnities would need
10 be redesigned in accordance with the customs and wraditions of those commumities.

Canada supports the principle that instirations which implement policies and programs designed for
indigenous people, as indigenous, should reflect and support, to the extent possible, their culture,
organizatjion and identity and should be designed to facilitate their participation in the instination and
its programs. Clearly, implementation of this principle will need to take into consideration those
instances whete an insticution affects people from a number of indigenous cultures, or from
indigenous and non-indigenous cultures, or which addresses matters that are not uniquely integral to
the indigenous culture.
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Paragraph 1

Canada supporis the principle that indigenous peoples have the right to own, control, use and/or enjoy
their property. However, we must ensure that the full exercise of such rights apply to the lands of
indigenous peoples rather than territories over which they may only have restricted rights. This right
to control and enjoy lands or territories may also be subject to certain state and international
regulation, for example, those which relate to environmental protection. It is Canada’s understanding
that "property” refers to real property, that is, land. and does not include personal property (such as
debts, stocks and bonds, furniture, etc.).

Paragraphs 2 & 3

These paragraph, as currently drafted, are very broad and would appear to apply to all lands and
territories in Canada that were occupied by indigenous peoples in the past and does not take account
of historical treaties or agreements. Canada believes thar, in general, these provisions should ser out
general principles that will guide future action, but be flexible enough to allow for negotiated
agreements berween states and indigenous peoples. Canada is committed to resolving outstanding
land claims issues through an effective negotiation process.

Canada supports the principle that indigenous peoples bave 2 right to recognition of their property and
ownership rights in relation to lands they own or occupy to the exclusion of others and which have
been set aside for their exclusive use. As well, Canada recognizes that indigenous peoples may have
rights to use territories, to which they have historically had access for their traditional activities, and
livelihood, in accordance with domestic laws. With respect to the determination of such rights,
Canada notes to access to oF occupation of an area of land may be only one of the criteria used for

determining those rights.

It is Canada’s view that these paragraphs should refer to lands over which indigenous peoples now
have property and user rights recognized under the domestic law, which rights arise from rights
existing prior to the creation of the state. It is Canada’s view that such lands are subject to
expropriation in accordance with domestic Jaw, on the same basis as the lands of other landowners.

In Canada, lands owned by an Indian band, or an indigenous commmnity, may be alienated in
accordance with certain procedures established under domestic law. Canada notes that under domestic
Canadian Jaw, sub-surface mineral rights may not vest in the landowner.

We note that, with other provisions of this Draft Declaration, the auribution of ownership of property
in accordance with their castoms, traditions, uses and traditional practices may be subjecr to
international human rights standards.

Paragraph 4

Canada supports the principle that, subjest to domestic laws, indigenous communities have the right to
use, manage and conserve the surface resources on the lands which they own, or which have been set
aside for their exclusive use, and to regulation of the development, manzgement and harvesting of
cermain other resources. This may not, however, inciude the establishment of a separate “legal
framework", apart from the sational judicial systern which would be used to protect such rights.
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iii)  Northing in 3.i) shall be construed as limiting the right of indigencus peoples
to attribute ownership within the convnunity in accordance with their customs, traditions, uses
and waditional practices, nor shall it affect any collective community righis over them.

4. Indigenous peoples have the right to an effective legal framework for the
protection of their rights with respect to the natural resources on their lands, including the
ability 1o use, manage, and conserve such resources; and with respect to rraditional uses of
their lands, interests in lands, and resources, such as subsistence.

3. In the event that ownership of the minerals or resources of the subsoil persains
to the state or that the state has rights over other resources on the lands, the governments
must establish or mnairtain procedures for the participation of the peoples concerned in
determining whether the interesis of these people would be adversely affecied and to whar
exent, before undertaking or authorizing any program for planning, prospecting or exploiting
existing resources on their lands. The peoples concerned shall participate in the benefits of
such activities, and shall receive compensation, on a basis not less favorable than the
standard of international law for any loss which they may susiain as a result of such
acnivities.,

6. Unless exceptional and justified ciraanstances so warrant in the public
interest, the states shall not transfer or relocate indigenous peoples withour the free, genuine,
public and informed consemt of those peoples, buz in all cases with prior compensation and
prompt replacemens of lands taken, which must be of similar or benter quality and which must
have the same legal status; and with guarantee of the right 1o return if the causes that gave
rise 10 the displacement cease to exist.

7. Indigenous peoples have the right to the restitution of the lands, territories and
resources which they have traditionally owned or otherwise occupxed or used, and which have
been confiscated, occupied, used or damaged, or when restitution is not possible, the right to
compensation on a basis not less favorabie than the standard of international law .

8. The states shall take all measures, including the use of law enforcement
mechanisms, to avert, prevent and punish, if applicable, any intrusion or use of those lands
by unauthorized persons to take possession or make use of them. The states shall give
maximum priority to the demarcarion and recognition of properties and areas of indigenous
use.

As mentioned in connection with Articles XIII and XV, Canada understands that the term “lands®
would refer 10 those lands and resources which indigenous people may own, or have exclusive use of,
and the term “territories™ would refer to those areas which indigenous people do not own and do not
have exclusive use of, but where they may conduct their traditional life-style, in accordance with
domestic law.

We note that other articles in this Draft Declaration touch on matters related to lands and rerritories
and should be considered in conjunction with this article. ;
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Article XIX: Workers rights

1.

Indigenous peoples shall have the right to full enjoyment of the rights and

guarantees recognized under International labour law and domestic labour law; they shall
also have the right to special measures 10 corred, redress and prevent the discrimination to
which they have historically been subject.

2.

To the extent that they are not gffectively protected by laws applicable to

workers in general, the states shall take such special measures as may be necessary to:

a. éffectively prorect the workers and employees who are members of indigenous
comununities in respect of fair and egual hiring and terms of employment;

b. to improve the labour inspection and enforcement service in regions, companies or
paid activities involving indigenous workers or employees;

c. ensure that indigenous workers:

i)

i)

i)

vi)

vii)

enjoy equal opportunity and treatment as regards all conditions of
employment, job promotion and advancement; and other conditions as
stipulated under international law;

enjoy the right 1o associarion and freedom for all lawful trade union activities,
and the right to conclude collective agreements with emplayers or employers’
organizations;

are not subjected to racial, sexual or other forms of harassment;

are not subjected to coercive kiring practices, including servitude for debts or

ary other form of servitude, even if they have their origin in law, custom or a

personal or collective arrangement, which shall be deemed absolurely null and
void in each instance;

are not subjected to working conditions thar endanger their health and safety;

receive special protection when they serve as seasonal, casual or migrant
workers and also when they are hired by labour contractors in order that they
benefit from national legislarion and practice which must itself be in
accordance with established international human rights standards in respect of
this rype of workers, and,

as well as their employers are made fully aware of the rights of indigenous
workers, under such sational legislation and international standards, and of
the recourses available 1o them in order to protect those rights.
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Further, and as noted previously, under Czanadian domestic law, sub-surface mineral rights may not
vest in the Jandowner. There may also be domestic laws governing riparian rights.

Paragraph §

Canada suggests that where states retain owmership of minerals or subsurface resources on lands
owned by indigenous communities or set aside for their exclusive use, there should be a fair process
established to consider whether exploiting those resources would adversely impact on their lands or
traditiopal activities. Indigenous communiries should be consulted in this assessment, and where it is
determined there will be 2 negative impact, they should receive just compensation, in accordance with
the applicable domestic laws.

Canada suggests that states and developers should make best efforts to ensure that indigenous
communities have the opportunity to participate in the benefits of such exploitation, such as
employment opportunities. Special programmes may be designed for this purpose.

Paragraoh 6

Canada supports the principle expressed in this paragraph but suggests that the wording of Article 16
of ILO Convention 169 on Indigenous and Tribal Peoples should be considered as it relares to
appropriate procedures, and the possibility of compensation other than land, at the request of the
indigenous community. As well, flexibility in the nature of the legal stams of the land, if so
requested by the indigenous community, would be appropriate.

Paragraph 7

Canada does not support the general principle of “restimtion” for land or territories which indigenous
peoples may have “traditionally owned or otherwise occupied or used®. Rather, Canada is committed
to fair resotution of land claims through a process of modern day treaty-making, in order to reach
negotiated settlements that will clarify the future legal rights of indigenous people and other
Canadians, in the area subject to claim. However, with Yespect 1o lands or territories which the
indigenous peoples cwrrently own or over which they have exclusive control, Canada agrees that
where these land are confiscated, occupied, used or damaged without their free and informed consent,
indigenous peoples should receive restitution or fair and just compensation as may be appropriate, on
at least the same basis as other members of the population.

Paragraph

Canada supporns the access, withour discrimination. by indigenous people 10 remedies available under
domestic laws yelating to trespass and unauthorized use of lands. Canada suggests that the opus
should not be on the state to take such measures as are proposed here, but that access to domestic
mechanists for resolution of the matter should suffice. “Finally, in many states, demarcation of
indigenous lands may not be a matter that is considered, by indigenous people or the state, to be a
marter of priority in view of resource constraints thus a strict obligation to give maximum priority to
the demarcation and recognition of the properties and areas would be inappropriate. ‘
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This article raises issues related to intellectual property which would have an impact on the many
existing international agreements on this subject to which Canada and many other states are party.
Canada believes that the issues raised by this article are ones requiring further consideration by the
international community; such consideration would benefit from collaboration amongst indigenous
peoples and organizations, states, intergovernmental organizations and non-governmental
organizations with expertise in the arca of intellectual property rights. Discussion of this sort 1s
beginoing, in both domestic and inrernational fora, such as the World Intellectuat Property -
Organization (WIPQ). We must ensure that whatever provision is ultimately included in the Draft
Declaration does not attempt to change unilateraily the intellectual property regimes established by
those agreements or violate our other international obligations for intellectual property, as contained
in our mulsilareral trade agreemems. The Draft Declaration must also take into account the
developments which are begioning to occur, domestically and internationally and avoids p:rcscnpuve
measures which would not be appropriate at this tirne.

aragraph 1
Canada supports the principle that indigenous people should have legal protection for their intellecrual

property through tradernarks, patents, copyright and other such procedures established under dommxc
law, on the same basis as other members of the national communiry.

In relation to the “right to recognition and full ownership, control and protection of their culmral,
artistic and spiritual, technological and scientific heritage®, this is a very broad statement raising a
number of issues that need to be addressed by indigenous peoples and governments together to find
workable solutions for those issues. For example, ownership by collectivities of cultural heritage and
the relationship with the existing legal systems, parnclﬂarly the existing legal system for the
protection of intellectual property cannot be addressed in the absence of consideration of the
worldwide intellectual property regime, nor can it be done without consideration of third party rights
eXxisting under current law. The inclusion of a “rigin to recognition, ownership, control and
protection”™ needs to be beiter understood; it entails obhganons thar also need to be understood.!

What does the reference to “heritage” imply for existing third party rights under existing proptrcy
regimes? What is entailed by “technological and scientific heritage®?

We have concerns regarding the statement that indigenous peoples are entitled to “special measures”
to ensure them legal status and institutional capacity to develop, use, share, market and bequeath that
heritage to future generations. This principle raises complex issues related to the collective ownership
of the very broadly described “cultural, artistic, spiritual, technological and scientific heritage”.
Further clarification is required on the scope of special measures contemnplated. For example,
incorporation may address this issue, but may raise other issues for indigenous commmmities. Finally,
knowiedge and heritage may vary from community to-community, raising the questdon of which is
the proper collectivity to be recognized. Prescriptive measures may cause problerns in this regard, as
well as violate our North American Free Trade Agrccmcm (NAFTA) obligation not to expropnate
existing intellectual property rights.

Paragraph 2
This paragraph is very broadly stated and requires considerable clarification regarding its scope and
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Canada supports the objective of this paragraph. As memioned previously, it would be mappmpnate
for the Draft Declaration to attempt to impose upon states obligations arising out of agreements, to
which they are not party or which do not form part of custorary law, thus we would suggest that the
statement refer to "a.pp]icable" internatiosal labour law. Although Canada is firnly supportive of the
establishment and promotion of affirmative-action programs or other forms of “special measures*”, the
reference to "redress” for historic discrimination is unclear and potentially very open-ended t.hus
Canada would recommend that it be deleted unless its scope is clarified.

Paragravh 2

Canada believes that indigenous workers should have full and equal access, without diserimination, to
all rights established under applicable international labour law and domestic Jabour law, as stated in
paragraph 1. A general formulation along these lines would permit the document to clearly
incorporate future developments in these areas without necessitating an amendment to the Declaration.

Nevertheless, Canada supports the principles specifically mentioned in this paragraph, though we
consider that many issues remain to be clarified. For example, would the "special measures” referred
10 in paragraph 2 go beyond affirmative action programs? What does the phrase “other conditions as
stipulated under international law™ mean? Why would indigenous seasonal, casual or migrant workers
be entitied to special protection over other indigenous workers? Does the reference to the “rights of
indigenous workers” in paragraph 2(c)(vii) include only the labour rights, or is it intended to mclude
all the or.her rights contained in the Draft Declaration? _

The OAS may wish to consider including a reference to rights of indigenous children in the workplace
as there are many children, including indigenous children, who are subject to economic exploitation.
We suggest that, consistent with the Convention on the Rights of the Child, a provision should be
included on the protection of indigencus children from economic exploitation or performance of work
harmfl to the child’s health, education or development.

Article XX: Intellectual property rights

1. Indigencus peoples have the right to the recognition and the full ownership,
control and protection of their cultural, artistic, spiritual, technological and scientific
heritage, and legal protection for their intellecrual property through trademarks, patents,
copyright and other such procedures as established under domestic law; as well as to special
measures to ensure them legel status and institutional capacity to develop, use, share, market
and bequeath that heritage to future generations.

2. Indigenous peoples have the right to control, develop and protect their
sciencies sciences and technologies, including their human and genetic resources in general,
seed, medicine, knowledge of plant and animal life, original designs and procedure.

3. The states shall take appropriate measures to ensure pariicipation of the
indigenous peoples in the determination of the condirions for the utilization, both public and
private, of the rights listed in the previous paragraphs 1. and 2. :
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those peoples is adopted.

3. Indigenous peoples have the righs to restitution or compensation no less
Javorable than the standards of international law, for any loss which, despite the foregoing
precautions, the execution of those plans or proposals may have caused them; and measures
taken to mitigate adverse environmental, economic, social, cultural or spirirual impact.

Paragraph 1

Canada supports the intens of this paragraph, on the right of indigenous peoples to determine their
own course of development. We nnderstand that this would be subject to inicrnational buman rights
standards, domestic Jaws, and the availabilicy of state resources. Nevertheless, we have some
questions regarding what would be emtailed for indigenous peoples to "conuibute by their own means,
as distinct societies, to national development and international cooperation.”

Paragraph 2

Canada supports the principle that indigenous peoples have the right w0 participate in decisions
regarding any plan, program or proposal which directly affects their rights or living conditions, on at
Jeast the same basis as other members of the population. However, this paragraph as currently
worded goes much further than this and should be clarified.

Paragraph 3

Canada believes that the wording of this paragraph should reflect the wording which has been
accepted with respect to the right to development, in particular, Article 2(3) of the Declaration on the
Right to Development. The wording i this paragraph goes further than what has been accepted
internationally apd is overly broad, in particular with respect to the issue of restitution and
compensation. Further, the latter part of the paragraph, obliging states to take measures to "mitigate
adverse exvironmentzl, economic, social, cultural or spirimal impact™ of plans or proposals affecting
their rights or living conditions is too broad and could potentially cover almost all government
decisions.

SECTION SIX: GENERAL PROVISIONS
Artide XXII: Treaties, Acts, agreements and constructive arrangements

Indigenous peoples have the right 10 the recognition, observance and enforcement of
treaties, agreements and constructive arrangements, that may have been concluded with
states or their successors, as well as historical Acts in that respect, according to their spirit
and intent, and to have states honor and respect such reaties, agreements and constructive
arrangements as well as the rights emanating from those historical instruments. Conflicts and
disputes whick cannot otherwise be settled should be submitted 13 competent bodies.

Canada believes that existing obligations arising under recognized wearies, agreements and other
implied arrangements should be honoured. With respect to the term “spirit and intem”, Cansda
acknowledges that this is an issue in treaty interpretation. However, it must be made clear in this
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the full implications of recognizing the rights contained therein. The main question which arises is
how the right of indigenous peoples to protect their sciences and technologies referred to in this
paragraph, would mesh with existing inteliecrual property regimes. Further, it is not clear what is
meant by references to “human and genetic resources”, “knowledge of plant or animal life” or
“procedure”. This is an area in which further discussion is required. International instruments, such
as the Convention on Biological Diversity, and the UNESCO Declarartion on the Protection of the
Human Genome and Hioman Rights, already address these matters to some extent and the Draft
Declaration must consider these instruments as well. However, care must be talen not to derogate
from our existing international ebligations with respect to intellectual property rights under NAFTA
and the World Trade Organization (WTO) Agreement. WIPO is also considering how best to address
these issues internationally. :

Paragraph 3

Canada agrees thar states should allow indigenous copununities and organizations to participate in the
consideration of appropriate conditions (mechanisms) for the utilization, both public and private, of
the rights finally contained in paragraphs 1 and 2, above. These paragraphs should not be 100
prescriptive, as states, in consultation with indigenous commmunpities and organizations, should be able
10 develop systems that address the concerns of the indigenous people, while operating within the
national framework, and which take into account developing international instrumens. :

Canada nores that, in the context of preservation of in situ biological diversity, the Convenrion on
Biological Diversity in Article 8(j) essentially calls for respect for the principle of supporting the
wider application of traditional environmental knowledge with the approval and involvemenr of the
holders of such knowledge, while encouraging the equitable sharing of the benefits arising from the
utilization of such knowledge, innovations and practices. These principles of consemt and equitable
sharing in the benefits arising from the use are perhaps the critical principles to be considered in
developing mechanisms to address concerns of indigenous peopie in relation to access to and use of
proprictary interests in traditional knowledge, while taking into consideration intemational 2nd
national systems developed to protect property and intellectual property. ’

Article XXI: Right to development

1. The states recognize the right of indigenous peoples to decide democratically
what values, objectives, priorities and strategies will govern and steer their development
course, even where they are different from those adopted by the national government or by
other segments of society. Indigenous peoples shall be entitled to obtain on a non-
discriminatory basis appropriate means for their own development according to their
preferences and values, and to contribute by their own means, as distinet societies, to national
development and inzernational cooperation.

2. Unless exceprional circurmstances so warrant in the public interess, the stazes
Shall take necessary measures to ensure that decisions regarding any plan, program or
proposal affecting the rights or living conditions of indigenous peoples are not made without
the free and informed consent and participation of those peoples, that their preferences are
recognized and that no such plan, program or proposal that could have harmful gfects on
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aspirational and sets out goals which may not be atainable immediately in all circumstances. There

should be some recognition in the Draft Declaration of the flexible and progressive narure of the

implementation taking ioto account the particular jurisdictional and constitutional narures of states.
Article XXV

Nothing in this instrument shall be construed as granting any rights to ignore
boundaries between stotes. '

Canada supports the principle contained in this article.
Article XXV]

Nothing in this Declaration may be consmrued as permitting arty activity contrary to
the purposes and principles of the OAS, including sovereign equality, territorial integrity and
political independence of states.

Canada suppors the principle contained in this article,
Article XXVIT: Implementation

The Organization gf American Stazes and its organs, organisms and entitiss, in
particular the Inter-American Indian Instituze, the Inter-American Commission of Human
Rights shall promote respect for and full application of the provisions in this Declaration.

Canada supports the principle contained in this article.

CP04050.E
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paragraph that it is only one of 2 number of factors that may need to be considered when dealing with
treaties between states and indigenous peoples.

Canadian jurisprudence has consistemly emphasized the unique historical and legal context in which
the historical treaties were negotiated and concluded. Thus while they are agreements which find
their support in Canadian law, they are at the same titne unique. Analogies with other areas of law
may be made but will not be pre-determining. With this in mind, the following principles have,
among others, been applied to the interpretation of the historical treaties.

In the absence of ambiguity, the words of an historical treaty will be most frequemly interpreted by
the counts in their ordinary sense without resort to extraneous evidence. At the same time, Canadian
cases have stressed that the courts will seek to interpret treaties liberally, flexibly, and in a manner
consistent with what they deem to be the honour of the Crown. The principle rests, in the case of the
historical treaties upon the unique vulnerability of the Aboriginal parties given that the treaties would
have been documented in languages other than their own.

When the terms of an historical treaty are ambiguous or unclear in any sense, the judicial tendency is
%o interpret in favour of the indigencus people. In the circumstances of these historical treaties the
courts will rely on a variety of tools including historical evidence such as indigenous oral hiscory and
the contemporaneous records of government officials which demonstrate the original intention of the
parties and the situation prevailing at the time the docurment was signed. In order 1o discern the
intention of the signatories, courts have relied on oral discussions prior to treaty signing as well as

post-treaty conduct.

Resolution of disputes, arising in relation to the implementation of such treaties, agreements and other
implied arrangements, are matiers for domestic tribunals or procedures established pursuant o
domestic law, 2s these are able to take into accounr the particular circumstances of the States and
indigenous peoples concerned. This does aot prectude indigenous peoples from having access to
other remedies under international law or international instruments, to the extent they are applicable.

Article XXTTI .

Nothing in this instrument shall be construed as diminishing or extinguishing existing
or future rights indigenous peoples may have or acquire.
Canada supports this article. It is our understanding that the rights referred to in this article would be
those that arise out of infernational and domestic Jaw, and would not preclude the ability of

indigenous peoples to reach agreement on matters that concern their rights, for example, modern day
treaties or land claim settlernents.

Article XXIV

The rights recognized herein constinae the minimum standards for the survival, dignity
and well-being of the indigenous peoples of the Americas.

Canada supports the principle contained in this article, subject to successful agreement on all of the
various provisions of the Draft Declaration. We must point out again, however, that a declaration is



FINAL REPORT OF THE MEETING OF GOVERNMENT EXPERTS
TO ANALYZE THE PROPOSED AMERICAN DECLARATION
ON THE RIGHTS OF INDIGENOUS POPULATIONS

I. INTRODUCTION

A. Background

: The OAS General Assembly, at its nineteenth regular session, held at the headquarters of the
Organization in November 1989, approved resolution AG/RES. 1022 (XIX-0/89), “Reports of the
Inter-American Commission on Human Rights,” by means of which it requested that the Inter-
American Commission on Human Rights prepare a legal instrument pertaining to the rights of
indigenous populations, with a view to its adoption in 1992, The Inter-American Commission on
Human Rights submitted a proposed American declaration on the rights of indigenous populations,
which was received by the Permanent Council on April 10, 1997.

At its twenty-seventh regular session held in Lima, Pery, in June 1997, the General
Assembly adopted resolution AG/RES. 1479 (XXVII-0/97) “Proposed American Declaration on the
Rights of Indigenous Peoples,” by means of which it took note of the aforementioned proposed
declaration. Moreover, the General Assembly urged member states to present to the Permanent
Council, prior to December 31, 1997, their observations and recommendations on this proposed
declaration, and requested the Inter-American Juridical Committee and the Inter-American Indian
Institute to transmit their respective comments to the Permanent Council, taking into account these
observations and recommendations. In that resolution, the General Assembly entrusted the
Permanent Council with the task of convening a meeting of government experts on the subject once
it had received the above-mentioned observations and comments and had taken the other actions that
it deemed pertinent, with a view to the possible adoption of the proposed American declaration.

The Permanent Council referred the matter to its Committee on Juridical and Political
Affairs at its August 20, 1997 meeting, so that it could be addressed by this entity. As of December
31, 1997, the Committee had received the comments of Argentina (CP/CAJP-1293/98 add. 4), Brazil
(CP/CAJP-1293/98 add. 5), Canada (CP/CAJP-1293/98 add. 3), Colombia (CP/CAJP-1293/98 add.
1), the United States (CP/CAJP-1293/98 add. 2), and Mexico (CP/CAJP-1293/98). In light of these
comments, the Inter-American Juridical Committee, through resolution CJI/RES.1/LIl/98 approved
the decument “Comments of the Inter-American Juridical Committee on the Proposed American
Declaration on the Rights of Indigenous Populations” (CP/CAJP-1293/98 add. 7), which it
transmitted to the Permanent Council. The Inter-American Indian Institute also submitted its
observations and recommendations, which are contained in the document CP/CAJP-1293/98 add. 6.

At its session held on May 7, 1998, the Committee on Juridical and Political Affairs took note
of the fact that both the Inter-American Juridical Commitiee and the Inter-American Indian Institute
had already submitted their observations pertaining to the proposal.

At its twenty-eighth regular session held in Caracas, Venezuela, in June 1998, the General
Assembly adopted resolution AG/RES. 1549 (XXVIII-O/98), “Proposed American Declaration on
the Rights of Indigenous Populations,” by means of which it acknowledged the progress made in the
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Various representatives of indigenous populations and organizations also addressed the
meeting at the invitation of its Chairman, among them, the Indigenous Committee; the Elders of the
Samson Cree Nation from Alberta, Canada; the Indian Law Resource Center; the National Congress
of American Indians; the Navajo Nations; the Assembly of First Nations; the Mapuche Nation; the
Six Nations of the Iroquis Confederacy; the METIS National Council of Canada; the IOIRD; a
representative of the Mayan nation of Guatemala; the Cherokee Nation; the Chicasaw Nation of the
United States; and the Native Hawaiian.

B. Agenda

The agenda of the Meeting of Government Experts came from the document
RECIDIN/doc.2/99, whose sole item is: the “Analysis of the Proposed American Declaration on the
Rights of Indigenous Populations, pursuant to the mandate of the General Assembly, established in
resolution AG/RES. 1549 (XXVIII-0/98).” '

C. Working Sessions

The Meeting of Government Experts held five working sessions on February 10, 11, and 12.
On the first day, a consensus was reached on the work methodology and following this, the meeting
focused on the analysis of the proposed declaration, adopting ad-referendum amendments to various
paragraphs of this proposed declaration which appear in Section III of this Report. Also, on two
occasions, working groups were formed to address specific articles.

During the February 12 session, more comments were made by the representatives of
indigenous groups over a 45-minute period, which were general in nature and pertained to the
progress of the work. Among the persons taking the floor were Phil Fontaine, Grand Chief of the
Assembly of First Nations (Canada); Magarito Ruiz, representative of the National Indigenous Plural
Assembly for Autonomy, AMPA (Chiapas, Mexico); Darwin Hill, from the Six Nations of the
Iroquois Confederacy (United States); June Lorenzo, from the Indian Law Resource Center (Navajo,
Pueblo, United States); Luis Copmagua, a Mayan (Guatemala); Merte Pete of the Navajo Nation
(United States); and Willie Wittechild, Q.C., of the International Organization of Indigenous
Resource Development.

D.  Closing Session
On February 12, 1999, at 2 p.m., the closing session of the Meeting of Government Experts to

Analyze the Proposed American Declaration on the Rights of Indigenous Populations was held. On that
occasion, several delegations in attendance presented their conclusions and recommendations.

III. RECOMMENDATIONS

The Meeting of Government Experts to Analyze the Proposed American Declaration on the
Rights of Indigenous Populations made the following recommendations:



study of the subject and charged the Permanent Council with the task of continuing consideration of
the proposed declaration, and, taking into account the observations of member states and the
opinions of the Inter-American Indian Institute and the Inter-American Juridical Committee, that it
convene a meeting of government experts on the subject and take whatever actions it deemed
pertinent, with a view to the adoption of a Declaration at the twenty-ninth regular session of the
General Assembly.

At its session of August 19, 1998, the Permanent Council referred the topic to its Committee
on Juridical and Political Affairs so that it could be addressed by this entity. The Committee
addressed this matter at its sessions of September 24 and October 9, 1998. At the latter session, the
Committee decided to recommend February 10, 11, and 12, 1999, as the dates for the meeting of
government experts at the headquarters of the Organization.

The Permanent Council, by means of resolution CP/RES. 738 (1178/98), “Meeting of
Government Experts to Analyze the Proposed American Declaration on the Rights of Indigenous
Populations,” of November 19, 1998, resolved to convene this meeting of government experts and to
fix February 10, 11, and 12, 1999, as the dates that it will be held. Moreover, by means of resolution
CP/RES. 743 (1181/99), “Agenda of the Meeting of Government Experts to Analyze the Proposed
American Declaration on the Rights of Indigenous Populations” of February 3, 1999, the Permanent
Council resolved to approve the agenda for this meeting.

The written comments of the Inter-American Juridical Committee, the Inter-American Indian
Institute, as well as Argentina, Bolivia, Brazil, Canada, Colombia, Costa Rica, the United States,
Guatemala, Mexico, Paraguay, and Venezuela were available for the Meeting of Government
Experts.

B. Secretariat of the Meeting

The General Secretariat of the Organization of American States was represented by Dr.
Enrique Lagos, the Assistant Secretary for Legal Affairs, and by Dr. Jean-Michel Arrighi, Director of
the Department of Intemnational Law.

II. PROGRESS OF WORK

A. Opening Session

On February 10, 1999, the Meeting of Government Experts to Analyze the Proposed American
Declaration on the Rights of Indigenous Populations was opened at 9:30 am. It was chaired by
Ambassador Mauricio Granillo Barrera, Permanent Representative of E] Salvador to the OAS and Chair
of the Committee on Juridical and Political Affairs. Alternate Representative of the Permanent Mission
of Venezuela to the OAS and Vice chair of the Committee on Juridical and Political Affairs, Mr.
Ricardo Mario Rodriguez Jiménez, served as Vice Chair of this meeting.

Mr. José del Val, Director of the Inter-American Indian Institute, Dr. Carlos Ayala Corao,
Chairman of the Inter-American Coinmission on Human Rights, and Dr. Osvaldo Kreimer, an
attorney of the Executive Secretariat of this Commission addressed those present.



l.a.

4.2

4.b

4d.c

S5.a

PROPOSED AMERICAN DECLARATION ON THE RIGHTS
OF INDIGENQUS POPULATIONSY

The member states of the Organization of American States (hereafter the states),

[RECOGNIZING that the rights of indigenous [peoples/populations] constitute a fundamental
and profoundly significant issue in the present and future history of the Americas (Guatemala)]

1. ndi institutions and in
This paragraph is now paragraph 1.

[Recognizing that indigenous [peoples/populations] form an integral part of the population of
the Americas and that their values and cultures are inextricably linked to the identity both of the
countries they live in and of the region as a whole (Mexico) R/1.9/99]. Recalling that
throughout the Americas the indigenous {[peoples/populations] constitute a distinctive element
within society, and have a special role to play in defining the national identity, strengthening
the institations of the State and achieving national unity based on democratic principles (United
States R./1.7/99)] [Recalling that the indigenous [peoples/populations] of the Americas are pre-
existing, distinctive, and integral societies and that they have a right to constitute part of the
national identity of the countries they inhabit (Antigua and Barbuda)]

[Recognizing the immense contribution of indigenous [peoples/populations] to the
development and multi-cultural composition of our societies and reiterating our commitment to
their economic and social well-being, as well as to the obligation to respect their rights and
cuitural identity. (Mexico)]

[Recalling that that the indigenous [peoples/populations] of the Americas are equal in dignity
and rights to all other citizens; (United States) [R/1.7/99)

Further recalling that the presence of indigenous societies enriches the cultural heritage and

national identities of the American States and coniributes to the intellectual, artistic, social and
economic vitality of the Americas; [R/.7 pp 2]

Further recalling that some of the democratic institutions and concepts embodied in the
constitutions of the American states stem from institutions of the indigenous
[peoples/populations], and many of their present participatory systems for decision-making and
for authority contribute to improving democracies in the Americas.

{Further recalling the important contributions [indigenous societies] {peoples/populations] have
made to the development of many of the political concepts and democratic principles embraced
by American States; (United States) [R/1.7/99]

This document was previously public as RECIDIN/doc.4/99 rev. 4 corr. 1, “Proposed American
Declaration on the Rights of Indigenous Populations.” :



A, To propose to the Permanent Council, within the framework of the Committee on
Juridical and Political Affairs, a review of the Proposed American Declaration based
on the results of the Meeting of Government Experts.

B. To request that the Committee on Juridical and Political Affairs, in the course of its
work, seck the advice that may be necessary from national institutions and entities of
the inter-American system, as well as nongovernmental organizations that represent
indigenous populations.

C. To request the Chair of the Meeting of Government Experts to transmit these
recommendations as well as the results of the work of this Meeting to the Permanent
Council of the Organization.

IV. ANNEXES

Proposed Declaration on the Rights of Indigenous Populations with the amendments made at

the Meeting of Government Experts, held at the headquarters of the Organization on

February 10, 11, 12, 1999

List of Participants

List of Documents




15.

5. [Territ ultural terri habj indigenou

(There is a proposal by Brazil to eliminate the subtitle or eliminate or replace the word territory)

16.

16.a

16.b

Recognizing that in many indigenous cultures, traditional collective systems for the control and
use of land, territories, resources, bodies of water and coastal areas are a necessary condition
for their survival, social organization, development and their individua! and collective well-
being; [that they differ from those practiced by other members of the population] [and that
those forms of control [and ownership] [may] vary and differ, and do not necessarily coincide
with the systems protected by the common laws of the states in which they reside.]

Recognizing that for many indigenous peoples/populations, their various traditional systems for
the use and control of their lands and other resources are necessary conditions for their
development and individual and collective well-being. [AGREED ad referendum]

Further recognizing the importance for all humankind of preserving indigenous American
cultures, which may include traditional collective forms of land ownership, social organization,
and religious practices different from those followed by other members of the population;
(United States R/1.7/99)

(This section will move to operative part)

17.
18.
19.

20.

20.a

21,

22,

23.

ELIMINATED

ELIMINATED

7. 5} ights in r adv. in international law

Recognizing the paramountcy of the American Declaration of the Rights and Duties of Man,
the American Convention on Human Rights and other human rights instruments of inter-
American and international law; and

Recognizing the [applicability/relevance] throughout the Americas of the American
Declaration of the Rights and Duties of Man, and, where duly [ratified/appropriated], other
international human rights instruments, including the American Convention on Human Rights;
(United States R/1.7/99)

ELIMINATED

Reiterating the universal, indivisible, and interdependent nature of the human rights and
fundamental freedoms recognized by the intemational community. [AGREED ad referendum]

ELIMINATED

ELIMINATED




5b

5.¢

6.

[Recognizing that [indigenous societies] [peoples/populations] have a vital and continuing role
to play in strengthening the institutions of American States and achieving national unity in
accordance with democratic principles; (United States) [R/1.7/99]

[Asserting that indigenous [peoples/populations] are equal in dignity and rights to all other
[peoples/populations], while recognizing their right to be different, to be considered different,
and to be respected as such (Antigua and Barbuda).)

Mindful of the need to [develop] [strengthen] national juridical systems [and policies] in order
to consolidate the multiplicity of cultures [, ethnic groups, and languages] in our societies.

2. ication Vi and the right Vi

Concerned over the frequency with which indigenous [peoples/populations] are deprived of
their human rights and fundamental freedoms, both within and outside their communities, as
well as despoiled of their lands, territories and resources, thus preventing them from exercising,
in particular, their right to development in accordance with their own traditions, needs and
interests;

Recognizing the severe poverty afflicting indigenous [peoples/populations] in several regions
of the Hemisphere and the deplorable worsening of their living conditions in many instances;
and

10.

Recalling that in the Declaration of Principles issued at the Summit of the Americas in
December 1994, the Heads of State and Government proclaimed that in observance of the
International Decade of the World’s Indigenous People, they will focus their efforts on
improving the exercise of democratic rights and providing indigenous [peoples/populations]
and their communities with access to social services;

11.

3. Indigenous culture and ¢cology

12.

Recognizing the respect for the environment accorded by the cultures of indigenous
[peoples/populations] of the Americas, and considering the special relationship between those
[peoples/populations] and the environment, the lands, the resources, and the territories in which
they live; [One proposal is to transfer these paragraphs 7-12 to the operative part]

13.

14,

4, & i ati h iscriminati

Reiterating the responsibility incumbent upon all States to combat racism and all forms of
racial discrimination with a view to eliminating them [AGREED ad referendumj




27.

28,

29,

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

DECLARE:

SECTION ONE. INDIGENOUS [PEOPLES/POPULATIONS]

Article L. Scope and definitions

1. This Declaration applies to indigenous [peoples/populations] as well as to
[peoples/populations] whose social, cultural and economic conditions distinguish them from
other sectors of the national community, and whose status is regulated wholly or in part by their
own customs or traditions or by special laws or regulations.

2. Self-identification as indigenous shall be regarded as a fundamental criterion for
determining the [peoples/populations] to which the provisions of this Declaration apply.

3. Use of the term “[peoples/populations]” in this Declaration shall not be construed as
having any implication concerning other rights that might be associated with that term in
international law.

SECTION TWO. HUMAN RIGHTS

Article I Eull observance of human rights

1. Indigenous [peoples/populations] are entitled to the full and effective enjoyment of the
human rights and fundamental freedoms recognized in the QOAS Charter, the American
Declaration of the Rights and Duties of Man, the American Convention on Human Rights, and
other international human rights instruments; and nothing in this Declaration shall be construed
as in any way limiting, restricting, or denying those rights or authorizing any action not in
accordance with the principles of international law including that of human rights.

2. Indigenous [peoples/populations] have the collective rights that are indispensable for
full enjoyment of the individual human rights of their members. Accordingly, the states
recognize inter alia the right of indigenous [peoples/populations] to collective action, to their
cultures, to profess and practice their spiritual beliefs, and to use their languages.

3. The states shall ensure all indigenous [peoples/populations] the full exercise of their
rights, and shall adopt—in accordance with their constitutional processes—such legislative or
other measures as may be necessary to give effect to the rights recognized in this Declaration.

Article I Right to belong to indigenous [peoples/populations]

Indigenous persons and communities have the right to belong to indigenous [peoples/
populations}, in accordance with the traditions and customs of the [peoples/populations] or
nation concerned.



25.

26.

26.a

26.b

26.¢c

26.¢c.i

[Bearing in mind the diversity of circumstances in different countries and the varying degrees
of impact of indigenous communities in the different states, as well as the constitutional,
legislative and jurisprudential progress made in the Americas in securing the rights and
institutions of indigenous [peoples/populations], in order to consolidate the multiplicity of
cultures, ethnic groups, and languages in our societies [APPROVED ad referendum]

ELIMINATED

10.

country

Bearing in mind the foregoing paragraph, this Declaration should be interpreted and applied in
harmony and in keeping with current legal systems in the member states and their international
commitments (Argentina and Guatemala).

Bearing in mind that this Declaration must be consonant with the legal provisions in force in
member states and with their international commitments. (Mexico)

*Note: The following proposals do not belong under subheading No. 10

26.d

26.e

26.1

26.g

26.h

26.i

Recognizing that indigenous [peoples/populations] and their societies have a vital role in
[sustainable development and that their know-how and traditional practices must be
respected] (United States)

Encouraging states to recognize the identity, culture, interests of indigenous
[peoples/populations] and their communities and enable their effective participation in the
achievement of sustainable development (United States R/I-7/99) [AGREED ad referendum]

Recalling the commitment undertaken by the Heads of State and Government in the
Declaration of Principles of the First Summit of the Americas held in December 1994 in
Miami, the Summit of the Americas on Sustainable Development held in Santa Cruz de la
Sierra in December 1996, and reaffirmed in the Plan of Action of the Second Summit of the
Americas held in April 1998 in Santiago, Chile. (Paraguay)

Desiring to promote and strengthen international cooperation with respect to the economic,
cultural, and social development of indigenous peoples/populations. (Brazil/United States)
[AGREED ad referendum]

ELIMINATED

Recognizing the severe poverty in which many indigenous people live in many parts of the
Americas and the commitment made by the Heads of State and Government at the 1994
Summit of the Americas to focus their energies on improving the exercise of democratic
rights and the access to social services by indigenous people and their societies. (United
States R/1-7/99)



53.

54.

55.

56.

57.

58.

59.

60.

61.

62.

63.

65.
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Article VIII. neepts an

1. Indigenous [peoples/populations] have the right to their own languages, philosophy,
and concepts as a component of national and universal culture, and as such, shall respect them
and facilitate their dissemination thereof in consultation with the [peoples/populations]
involved.

2. The states shall take measures to promote and ensure that radio and television
programs are broadcast in the indigenous languages in areas having a strong indigenous
presence, and to support the creation of indigenous radio stations and other means of
indigenous communications.

3. The states shall take effective measures to enable indigenous [peoples/populations] to
understand administrative, legal and political rules and procedures, and to be understood in
relation to these matters. In areas where indigenous languages predominate, states shall expend
the necessary efforts to have them established as official languages and to grant them the same
status that is accorded to non-indigenous official languages.

4, Indigenous [peoples/populations] have the right to use their indigenous names, and to
have the states recognize them as such.

Article IX. Educatjon

1. Indigenous [peoples/populations] shall be entitled: a) to establish and set in motion
their own educational programs, institutions and facilities; b) to prepare and implement their
own educational plans, programs, curricula and teaching materials; and c) to train, educate and
accredit their teachers and administrators. The states shall take steps to ensure that such
systems guarantee equal educational and teaching opportunities for the general population as
well as complementarity with the national educational systems.

2. When indigenous [peoples/populations] so desire, educational systems shall be
conducted in the indigenous languages and shall incorporate indigenous content, and they shall
also be given the necessary training and means for complete mastery of the official language or

languages.

3. The states shall ensure that those educational systems are equal in quality, efficiency,
accessibility and in all other respects to that provided to the general population.

4, The states shall include in national general educational systerns content reflecting the
pluricultural nature of their societies.

5. The states shall provide financial and any other type of assistance needed to implement
the provisions of this article.

Article X. Spiritual and religious freedom

1. Indigenous [peoples/populations] have the right to freedom of conscience, freedom of
religion and spiritual practice, and to exercise them both publicly and privately.



40.

41.

42,

43‘

45.

46.

47,

48.

49.

50.

51.

52.
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Article IV. Legal status

Indigenous [peoples/populations] have the right to have their legal status fully recognized by
the states within their systems.

Article V., Rejection of forced assimilation

1. Indigenous [peoples/populations] shall have the right to freely preserve, express and
develop all aspects of their cultural identity, untrammeled by any attempt at assimilation.

2. The states shall not undertake, support or favor any policy of artificial or forced
assimilation of indigenous [peoples/populations], destruction of a culture or possibly of the
exterrination of an indigenous people.

Article VI. ial guar: inst di

1. Indigenous [peoples/populations] have the right to such special guarantees against
discrimination as may be required for full enjoyment of intemmationally and nationally
recognized human rights, and as to any measures necessary to enable indigenous women, men
and children to exercise their, civil, political, economic, social, cultural and spiritual rights
without any discrimination. The states recognize that violence used against persons because of
their gender and age obstructs and nullifies the exercise of those rights.

2. Indigenous [peoples/populations] have the right to full participation in the prescription
of such guarantees.

SECTION THREE. CULTURAL DEVELOPMENT

Article VIL.  Right to cuitvral integrity
1. Indigenous [peoples/populations] have the right to their cultural integrity and their

historical and archeological heritage, which are important both for their survival and for the
identity of their members.

2. Indigenous [peoples/populations] are entitled to the restitution of property of which
they have been dispossessed, and when that is not possible, to compensation on a basis no less
favorable than the standard recognized by international law.

3 The states shall recognize and respect indigenous lifestyles, customs, traditions, forms
of social, economic and political organization, institutions, practices, beliefs, values, clothing,
and languages.



79.

80.

81.

82.

84.

8s.

87.

89.
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2. Indigenous [peoples/populations] have the right to be informed of measures which
could affect their environment, including information ensuring their effective participation in
acts and policies which might affect it.

3 Indigenous [peoples/populations] shall have the right to conserve, restore and protect
their environment and the productive capacity of their lands, territories and resources.

4. Indigenous [peoples/populations] have the right to full participation in formulating,
planning, managing and applying governmental programs for the conservation of their lands,
territories, and resources.

5. Indigenous [peoples/populations] shall have the right to assistance from their states for
purposes of environmental protection, and shall be allowed to receive assistance from
international organizations.

6. The states shall prohibit and punish, and in conjunction with the indigenous
[peoples/populations], shall impede the introduction, abandonment, or deposit of radioactive
materials or residues, toxic substances and waste material in contravention of legal provisions;
as well as the production, introduction, transportation, possession or use of chemical, biological
and nuclear weapons in indigenous areas.

7. When a State declares an indigenous territory to be a protected area, and in the case of
any lands, territories and resources under potential or actual claim by indigenous
[peoples/populations], as well as locales used as natural biopreserves, conservation areas shall
not be subject to any natural resource development without the informed consent and
participation of the [peoples/populations] concerned.

SECTION FOUR. ORGANIZATIONAL AND POLITICAL RIGHTS

Article XTIV, The rights of association, assembly, freedom of expression and freedom of
thought
1. Indigenous [peoples/populations] have the right of association, assembly and

expression pursuant to their values, usages, customs, ancestral traditions, beliefs and religions.

2. Indigenous [peoples/populations] have the right of assembly and to the use of their
sacred and ceremonial areas, as well as the right to full contact and common activities with
their members Living in the territory of neighboring states.

Article XV.  The right to self government

1. Indigenous [peoples/populations] have the right to freely determine their political
status and freely pursue their economic, social, spiritual and cultural development, and are
therefore, entitled to autonomy or self-government with regard to inter alia culture, religion,
education, information, media, health, housing, employment, social welfare, economic
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75.

76.

11.

78.
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2. The states shall take the necessary measures to prohibit attempts to forcibly convert
indigenous [peoples/populations] or to impose on them beliefs against their will.

3. In collaboration with the indigenous [peoples/populations] concerned, the states shall
adopt effective measures to ensure that their sacred places, including burial sites, are preserved,
respected and protected. When sacred graves and relics have been appropriated by state
institutions, they shall be returned.

4. The states shall ensure respect from society as a whole for the integrity of indigenous
spiritual symbols, practices, sacred ceremonies, expressions and protocols.

Article XTI, i 1ati il

1. The family is the natural and basic unit of societies and must be respe_.ctéd and
protected by the state. Consequently, the state shall recognize and respect the various forms of
the indigenous family, marriage, family name and filiation.

2. In determining the child’s best interests in matters relating to the protection and
adoption of children of members of indigenous [peoples/populations], and in the severance of
ties and other similar circumstances, consideration shall be given by courts and other relevant
institutions to the views of the [peoples/populations], including individual, farmly and
community views.

Article XI1. Healih and well-being

1. Indigenous [peoples/populations] have the right to legal recognition and praétice of
their traditional medicine, treatment, pharmacology, health practices and promotion, including
preventive measures and rehabilitative. :

2. Indigenous {peoples/populations)] have the right to protection of vital medicinal: plants
animals, and minerals in their traditional territories.

3. Indigenous [peoples/populations] shall be entitled to use, maintain, develép and
manage their own health services, and they shall also have access, on an equal footing, to all
health institutions and services and medical care accessible to the general population.

4. The states shall provide the necessary means for indigenous {peoples/populations] to
eliminate any health conditions in their communities which fall below the standards accepted
for the general population.

Article XIII.  The right to environmental protection

1. Indigenous [peoples/populations] have the right to a safe and healthy enviro;nment,
which is an essential condition for enjoyment of the right to life and collective well-being.



103.

104.

105.

106.

107.

108.

109.

110.

-15-

and to the use of those to which they historically have had access for their traditional activities
and livelihood.

3. L Subject to the contents of 3.ii., when property and user rights of indigenous
[peoples/populations] arise from rights existing prior to the creation of those
states, the states shall recognize the titles of indigenous [peoples/populations]
relative thereto as permanent, exclusive, inalienable, imprescriptible and
indefeasible. :

1. Such titles may be changed only by mutual consent between the state and the
respective indigenous [peoples/populations] when they have full knowledge
and understanding of the nature or atiributes of such property.

ii. Nothing in 3.i. shall be construed as limiting the right of indigenous
[peoples/populations] to attribute ownership within the community in
accordance with their customs, traditions, uses and traditional practices, nor
shall it affect any collective community rights thereto.

4, Indigenous [peoples/populations] have the right to an effective legal framework for the
proiection of their rights with respect to the natural resources on their lands, including the
ability to use, manage, and conserve such resources, and with respect to traditional uses of their
lands and their interest in lands and resources, such as subsistence items.

5. In the event that the subsoil minerals or resources of the subsoil belong to the state, or
the state has rights over other resources on the lands, the governments shall establish or
maintain procedures for the participation of the [peoples/populations] concemned in determining
whether the interests of such [peoples/populations] would be adversely affected and to what
extent, before undertaking or authorizing any program for planning, prospecting, or exploiting
the resources existing on their lands. The [peoples/populations] concerned shall participate in
the benefits of such activities, and shall receive compensation, on a basis no less favorable than
the standard international law sum for any loss which they may sustain as a result of such
activities,

6. Unless exceptional and justified circumstances so warrant in the public interest, the
states shall not transfer or relocate indigenous [peoples/populations] without the free, genuine,
public and informed consent of those [peoples/populations], and in all cases with prior
compensation and prompt replacement of lands appropriated, which must be of similar or better
quality and which must have the same legal status; and guarantecing the right to its return if the
causes that gave rise to the displacement cease to exist.

7. Indigenous [peoples/populations] have the right to restitution of the lands, territories,
and resources which they have traditionally owned or otherwise occupied or used, and which
have been confiscated, occupied, used or damaged; or when restitution is not possible, the right
to compensation on a basis no less favorable than the standard set by international law .

8. The states shall take all possible measures, including the use ol law enforceinent
mechanisms, to avert, prevent and punish, when applicable, any intrusion on or use of those
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lands by unauthorized persons in order to take possession or make use thereof. The states shall
place maximum priority on the demarcation and recognition of properties and areas of
indigenous use,

Article XIX.  Workers rights

1. Indigenous [peoples/populations] shall be entitled to full enjoyment of the rights and
guarantees recognized under intemational labor law and domestic labor law; and to special
measures to correct, redress and prevent the discrimination to which they have historically been
subject.

2. To the extent to which they are not effectively protected by laws applicable to workers
in general, the states shall take such special measures as may be necessary to:

a. effectively protect workers and employees who are members of indigenous
cornmunities m regard to fair and equal hiring and terms of employment;

b. to improve the labor inspection and enforcement service in regions, companies or paid
activities involving indigenous workers or employees;

c. ensure that indigenous workers:
i enjoy equal opportunity and treatment as regards all conditions of

employment, job promotion and advancement; and other conditions as
stipulated under international law;

i enjoy the right to association and freedom for all lawful trade union activities,
and the right to conclude collective agreements with employers or employers’
organizations;

iii. are not subjected to racial, sexual or other forms of harassment;

iv. are not subjected to coercive hiring practices, including servitude for debts or

any other form of servitude, even if they are based on law, custom, or an
individual or collective arrangement, which shall be deemed absolutely null
and void in each instance;

V. are not subjected to working conditions that endanger their health and personal
safety;
vi. receive special protection when they serve as seasonal, casual or migrant

workers and also when they are hired by labor contractors in order to benefit
from national legislation and practice which must itself be in accordance with
established international human rights standards for this type of workers; and,
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vii. that their employers are also made fully aware of the rights of indigenous
workers, pursuant to national legislation and international standards, and of the
resources available to them for the protection of those rights.

Article XX.  Intellectual property rights

1. Indigenous [peoples/populations] have the right to the recognition and full ownership,
control, and protection of their cultural, artistic, spiritual, technological and scientific heritage,
and legal protection of their intellectual property through patents, trademarks, copyright, and
other such procedures as established under domestic law; as well as to special measures which
ensure them legal status and institutional capacity to develop, use, share, market and bequeath
that heritage to future generations.

2. Indigenous [peoples/populations] have the right to control, develop and protect their
sciences and technologies, including their human and genetic resources in general, seeds,
medicine, knowledge of plant and animal life, original designs and procedures.

3. The states shall take appropriate measures to ensure the participation of indigenous
[peoples/populations] in determining the conditions for both public and private utilization, of
the rights cited in the preceding two paragraphs.

Article XXI.  The right to development

1. The states recognize the right of indigenous [peoples/populations] to decide
democratically what values, objectives, priorities and strategies will govern and steer their
development course, even when they differ from those adopted by the national government or
by other segments of society. Indigenous [peoples/populations) shall be entitled to obtain on a
non-discriminatory basis appropriate means for their own development according to their
preferences and values; and to contribute by their own means, as distinct societies, to national
development and international cooperation.

2. Unless exceptional circumstances so warrant in the public interest, the states shall take
the necessary measures to ensure that decisions regarding any plan, program, or proposal
affectmg the rights or living conditions of indigenous [peoples/populations] are not made
without the free and informed consent and participation of those [peoples/populations]; that
their preferences are recognized; and that no plan, program or proposal which might have
harmful effects on those [peoples/populations] is adopted.

3. Indigenous [peoples/populations] have the right to restitution or compensation no less
favorable than set by the standards of international law, for any loss which—despite the
foregoing precautions, the execution of those plans or proposals may have caused them; and to
the adoption of measures to mitigate adverse environmental, economic, social, cultural or
spiritual effect.
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SECTION SIX. GENERAL PROVISIONS

Article XXII.  Treaties, acts, agreements and constructive arrangements

Indigenous [peoples/populations] have the right to the recognition, observance and
enforcement of treaties, agreements and other arrangements that may have been concluded with
states or their successors, as well as historical Acts, according to their spirit and intent; and to
have states honor and respect such treaties, agreements, and constructive arrangements as well
as the historical rights emanating from those instruments. Conflicts and disputes which cannot
otherwise be settled shall be submitted to the competent bodies.

Article XZXII1.

Nothing in this instrument shall be construed as excluding or limiting existing or future
rights which indigenous [peoples/populations] may have or acquire.

Article XXTV., .
The rights recognized herein constitute the minimum standards for the survival, dignity
and well-being of the indigenous [peoples/populations] of the Americas. :

Article XXV.

Nothing in this instrument shall be construed as granting any rights to :ignore
boundaries between states.

Article XXV].

Nothing in this Declaration implies or may be construed as permitting any activity
contrary to the purposes and principles of the Organization of American States, including
sovereign equality, territorial integrity and political independence of states.

Article XXVII. Implementation

The Organization of American States and its organs, agencies, and entities—in
particular the Inter-American Indian Institute, the Inter-American Commission of Human
Rights—shall promote respect for, and full application of, the provisions of this Declaration.






