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B. MEASURES PROPOSED WITH A VIEW TO STRENGTHENING THE SUBSTANTIVE GUARANTEES
PROVIDED BY THE INTERNATIONAL LAW ON HUMAN RIGHTS

We have emphasized that, whereas under the relevant instruments the exercise
of certain rights could be limited or even temporarily suspended in certain cases
(relative inalienability), other rights had to be fully preserved even in
exceptional circumstances (absolute inalienability).

We suggest that the list of rights of absolute inalienability should be
extended by reference to the inatrument which specifically confers the most
liberal guarantees. 50/

With regard to the rights of relative inalienability, the limits that may be
accepted, particularly when a state of emergency is in force, should not fall
below a certain minimum threshold.

In that regard, the rights of detainees should be dealt with as a matter
of priority with a view to establishing the absolute inalienability of some of
them.

While it may be accepted, although not approved, that, in exceptional
circumstances, a detainee's right to education and culture may not be fully .
respected, it is not logical that the right to a fair trial should not cover a
minimum of inalienable rules, particularly since we have noted that the absence
of such rules almost always encourages systematic violations of human rights.

To that end, the following proposals could be referred to a working group
on detention or any other competent body.

1. In regard to the period of imprisonment,

any arrest followed by remand in custody should be made public without delay
or at least be entered in a register;

the time during which a person is held incommunicado should not exceed a
short period prescribed by the emergency law itself. In order to proteect life
and personal freedom, it should not be possible to suspend the habeas corpus
procedure or similar remedies.

2. In regard to the inalienable elements of the right to a fair trial, the
following should be guaranteed:

A minimum of communication with defence counsel, who should be freely chosen;

The proceedings should be made public, even if attendance is restricted to the
family and, most important, to legal observers who are quallfled or appointad by
non=governmental organizations.

3. In regard to sentences: ecapital punishment should be abolished, particularly
where political matters are concerned.

4. In regard to procedure: the principle of retroactivity of the crimiral laws
relating to competence and procedure should be suspended when a state of emergency
enters into force.

-

50/ See, in this connzction, the broad guarantecs provided for in the
Amarican Convention on Human Rishts.
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A. MEASURES PROPGSED FOR THE DEVELDPMENT OF THE ROLE OF SPECIALIST INTERNATIONAL
SURVEILLANCE ORGANS

1. The Sub-Commission might include in ita agenda a special item entitled
"Implementation cf the right of derogation provided for under article 4 of the
International Covenant on Civil and Political Rights and violation of human rishta“
for the purpose of:

Drawing up and updating the list of countries which proclaim or terminate
a state of emergency each year; :

Submitting an annual special report to the Commission on Human Rights )
analysing compliance with the rules, internal and international, guaranteeing
the legality of the introduction of a state of emergency. In that connection,
reference would be made to the principles I have andeavoured to define

(proclamation, notification, exceptional threat, proportionality, non-discrimination.r.

inalienability of fundamental rights).

2, The Commission on Human Rights would considar the special report or the
Sub-Commission at each of its sessions. .~ =" :

3. Theﬂﬂumanﬂﬁighta‘Cdmmifteeé the féportﬁ of the Governments submitted to the
Committee periodically should give a detailed account of the texts governing
states of emergency, whether or not they have been put into effect.

The nbrmative 1natrumen£s of municipal léw ‘should -be annexed- ahﬁ availabie
. to research workers in the form of a collection of documents administered by the L
Division of Human Rights.

4. Regional specialist bodies: the development of regional surveillance
activitizs should be encouraged. Since the bodies concerned are better equipped
to take account of geopolitical characteristics, they are in a position to take .
action that is more acceptable to Member States and therefore more effective.

5. The powers of the depositary of instruments of ratification and, consequently,
requests for derogation pursuant, intar alia, to article 4 of the Covenant should
be extended.  The depositary should be able to _seek additional information and
explanations which would be transmitted to the States Parties and to the )
specialist bodies so that the international surveillance authorities have sufficient
material .on which to reach a decision. :

6. The organization of seminars and 3 ogiums should be encouraged with a view
- to comparing the experiences of countries which have proclaimed and then lifted

a state of emergency, with a view to working together to find the most appropriate
means of dealing with similar situationa. 49/

43/ . In this connection, reference should be made to the seminar on amparo

habeas corpus and other similar remedies organized by the United Nations in

Mexico City in 1961 (ST/TAO/HR/12). At its thirty-fourth session the

General Assembly noted such work with interest and emphasized that an international
seminar on the subject would be timely (resolution 34/178 of 17 December 1979).
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INTRODUCTION

1. By resolution 10 (XXX) of 31 August 1977, the Sub-Commission on Prevention of
Discrimination and Protection of Minorities expressed its dezep concern at the
manner in which certain countries applied the orovisions relating to situations
known as state of siege or emergency.. Being convinced that a connection existed
between such application and the situation regarding human rights in the said
countries, it considered that a comprshensive gtudy of the implications for human
rights of precent developments .in that sphere would be conducive .te the achievement
of the aims pursued by the United Nations with respect to human rightsa. It
requested two of its members, Mrs. Questiaux ‘and Mr. Caicedo Perdomo, to undertake
the preparation on a preliminary baais of the broad lines of such a study, with
assistance from the Secretariat and in the light of information provided by
Governments on the legislation and jurisprudence applicable to such situations,
and to report to the Sub-Commission at 1ts thirty-first seasion (see

document E/CN.4/Sub.2/399). T oo s R

2a At the request of the Rapporteurs dnd on their *béhalf, the Secretary-General
drew the attention of States Members of the United Nations, the specialized agencies -
and non-governmental organizations in consultative status with the Economic -and
Social Council to the contents of resolution 10 (XXX) and requested them to provide
such relevant informaticn as they might wish to submit to the Rapporteurs.

. At its thirty-first session, by resolution 5 D (XXXI), the Sub=Commission,
expressing appreciation for the preliminary oral presentation given by

Mrs. Questiaux, recommended that the Commission on Humann Rights request the
Economie and Social Council to authorize Mrs. Questiaux, in collaboration with
Mr. Caicedo Perdomo and with assistance from the Secretariat, to continue the '
study of this subject, in the light of the relevant information applicable to such
situations, and to report to the Sub-Commission at its thirty-second session
(E/CN.4/Sub.2/SR.810, paras. 70-88). That authorization was given by the Council
(resolution 1979/34) on the recommendation of the Commission (resolution. L7 (XXXV}).

4. For reasons beyond her control, the Special Rapporteur was not in a position to
present her preliminary study to the Sub-Commission either at its thirty-second

or at its thirty-third session. During the thirty-fourth session, the Special
Rapporteur presented an oral interim summary of her study and informed the
Sub-Commission that the final text of her study would be presented at the
thirty-fifth session. The interim summary was reproduced in document E/CN.4/5ub.2/490.
Tt will be noted that, by resolutioen 10 (XXX), the Sub-Commission had introduced

a change in its working methods in that it entrusted the study jointly to

two rapporteurs from two different legal systems. Unfortunately, their respective
commitments during the year prevented them from meeting and agreeing together on

the broad lines of the study.

5. It was against this background that the suggestions made by Mrs. Questiaux

for use as a framework for the study were submitted to the Sub=-Commission at its
thirty-first session on her sole responsibility. The main points of the resolutions
and debates referred to in this study are summarized in the paragraphs that follow.
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2.  Te fate of persons detained after conviction

197. Without prejudging the question whether the sentence leading to imprisonment
was passed with sufficient guarantees, we find that, in practice, the .conditions
in which sentences are served reflect a relative improvement in the. situat;on of
detainees. Cases of torture clearly decrease. Although this is not a general '
rule, inhuman or degrading treatment persists only in conmection with the
material and/or psychological conditions of prison life.

198. We shall tharefore limit our analysis to the stage of release. A prisonei”
may be released because he has completed his sentence as a result of an act of
clemency (free pardon, amnesty, conditional release reduction of sentence ...).

199, A peErson who has completgd his sentence should logically ‘recover the bulk
of his fundamental rights and particularly ttie right to reside in the national
territory. It must, however, be recognized that this rule is being widely
“infringsd in two ways:

200, keepi the rson concerned in preventive detention. . .The pereon concerned
is kept at the disposal of the executive power and, in the light of the comments
made above on that situation, this marks = retrograde step and is in a sense a .
violation of ‘the "non bis in idem" principle. In some cases this situation is
followed by disappearance. ' '

.201. By expulsion from the national territory. In fact, this is a form of exile
that is prohibited, as we know, under article 9 of the Universal Declaration of .
‘Human Rights and article 12, paragraph 4, of the Covenant. It will be argued
that, in some countries, such "expulsions" are carried out under a constitutional
proviszon Known as "the right of option". A detainee who meets the prescribed
conditions has a choice between completing his sentence-in prison or leaving the
country for a longer period calculated on the basis of the sentence or the part
of it remaining to be served. Historically, this form of deportation < a security
measure which replaces long sentences - was intended for ordinary persons
convicted of offences under the law. Its extension to, political prisoners has
swelled the already substantial numbers of political- re#ugees. In-fact,-the
original procedure ‘has been distorted because-the option is a purely formal one.
The offender only has a choice between leaving the country or remaining subject to
arbitrary imprisonment.

202. Such "release/banishments" should receive the Sub-Commission's attention.
In any case they seem open to eriticism when they. take the form of exchanges of
political prisoners, or, as was the case in recent years, an exchange -between
political prisoners and spies in tha conventional sense of the term. This is

a dangerocus regulatory mechanism which leads to what might be described as a_
balance of policies of oppression.

RECOMMENDATIOHS

203. Given respect for the guarantees provided for in the relevant international
instruments, the principle of emergency legislation is compatible with democratic
principles. Only the deviations to which we have. referred and which are the -
source of serious and repeated violations of human rights are reprehensible.

"On that basis, we prohose, first, that the role of the specialist international
surveillance organs should be made more effective and; secondly, that the
guarantees provided in international instruments should be strengthened.

- L]
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6. Resolution 7 (XXVII) of 20 August 1974 entitled "The question of the huian rights
of persons subjected to any form of detention or imprisonment” refers, in paragraph 1,
to the Sub-Commission's decision to review this matter annually. It decided, in

that regard, to take into account any reliably attested information from Governments,
the specialized agencies, the regional intergovernmental organizations and ‘
non-governmental organizations provided that such non-governmental organizations
acted in good faith and that the transmission of such information was not

motivated by political considerations incompatible with the principles of tae Charter
of the United Nations. 1In paragraph 2 of the resolution, the Secretary~Gereral

was requested to transmit to the Sub-Commission the information referred to in
paragraph 1 (see document E/CN.4/Sub.2/354, Pp. 52).

7. When, for the first time, it undertook the annual review of the developments that
had taken place in the fields within its competence (resclution 4 (XXVIII) of

10 September 1975), the Sub-CommisSion_hoted, among issues that deserved particular
concern, the prolonged and often indefinite detention of large numbers of unconvicted
perzons without formal charges brought against them, etc. (see document E/CN.4/Sub.2/364,
n. 60). o :

8. In connection with the consideration of these matters at its twenty-ninth session
in 1976, the Sub-Commission, underlining the importance of the matter, took the view
that the gquestion of the human rights of persons subjected to any form of detention

or imprisonment in situations of public emergency or a state of siege should be
examined in depth. a ' :

9. Accordingly, on 31 August 1976, the Sub=-Commission adopted resolution 3 & (XXIX)
to the effect that it would be desirable for relevant reliably attested information,
relating in particular teo the problems of the human rights of persons subjected to
any form of detention or imprisonment in situations of public¢ emergency or a state
of siege, to be provided by Governments and the various organizations concerned.

It considered that the question should be further examined in the light of article 4
of the International Covenant on Civil and Political Rights and article 3 of the
Declaration on the Protection of All Persons from Being Subjected to Torture and
Other Cruel, Inhumarn or Degrading Treatment or Punishment (E/CN.4/Sub.2/378, p. 47).

10. At the same sesaion, the Sub-Commission adopted decision 2 (XXIX), dated

20 August 1976, appointing a Special Rapporteur to formulate the nFirst draft of a
body of principles for the protection of 211 persons under any form of detention or
imprisonment™; 1/ that decision was endorsed DY the Commission on Human Rights,
the Economic and Social Council and the General Assembly.

1/ Converted into a draft. at its thirty-first session and submitted to the
Commission on Human Rights for consideration pursuant to Sub-Commission
resolution 5 C (XXXI) (see document E/CN.4/Sub.2/417, p. 61). This draft was
transmitted by the General Assembly to all Governments in accordance with Economic
and Social Couneil reselution 1979/34. T
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191._The last two categories (persons detained in. due and proper form under a
warrant issued by an emergency court or an ordinary court) present legal
guarantees, although in varying degrees - which are restricted in the first

c.ce and normal in the second. Even in the second case, however, these .
giarantees are insufficient to prevent human rights violations under an emergency
»ezime. Inalienable rights are generally respected, any violationa largely
ocsurring during the initial phase of arrest and during the military or police
inquirs. Failure to respect the right to a. fair trial generally accounts for.
the most frequent violations. : '

1¢2. It can admittedly be argued that international law in no way prohibits
dercgation from that right. However, the restrictions established should not
modify that right to the point of making it non-existent. 47/ In our view, thia
oceurs when every stage of the trial (arrest, preliminary enquiry, investigation,
pisceedings, including the.defence, which is undertaken by court-appointed
zilitary officers), is exclusively in the hands of the military and whsn the
sentence often has to be confirmed by the higher military authorities, which are.

empowered to increase it. - -

“93. In our opinion, the prineiple of inalienability of certain rights should not
2 {nterpretad - on the strength of a false antithesis - as authorizing the ..
}guppreasion of rights from which derogation is permitted by international
instruments. Only. admissible restrictions proportional to the circumstances

a7 be impoaed. :

194. With regard to the ordinary courts, their competence .should be systematically
promoted. There is, however, no room for undue optimism, .because, under perverted
emergency regimes, the ordinary guarantees, although they may continue to exist

de jure, are often rendered ineffective by the persecution of lawyers, witnesses,
tamily members, and aven Jjudges, referred to above.

1S5, A coqpromisé solution would be to organize the right to a fair trial as part
¢if the system of permanent emergency courts. This was the choice made by France
.4 setting up a state smecurity court, although it should be noted that this court
w23 dismantled by the French Parliament in 198l1. : ‘
_:;%. Decpite important restrictions, the elementary principles of the rignt to a
Jais trial are respected in the concept of such courts. The reastrictions which
they involve may, in the last resort, be accepted in a period of emergency, but, .
in our view, are not justified in normal times. Because they are contrary to
the principle of proportionality, they may be a source of serious abuse outside
periods of crisis. In other words, it is not so much their emergency nature
which calls for criticism as their permanent nature, another form. of
"berpetuation”. 48/ : '

47/ Sge'a case cited by the Commission on Human Rights as failing to meet
ainimum international standards of fair trial (document E/CN.4/1266 concerning
Chile). |

Eéi For the opposite armument, see Francois Tarré, “La justice en temps
g2 srise™, Pouvoirs, op.cit., p.38.
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:11. The consideration of this question at the thirtisth session of the Sub-Commission
in 1877 (E/CN.4/Sub.2/395, seet. IIT) constitutes the-most direct precedent

relating to the present study (see documents E/CN.4/Sub.2/SR.780, .E/CN.4/Sub.2/420,
pp. 12 et seq., and Z/CN.4/Sub.2/399, p. 26). In the.course of those deliberations,
it was pointed out that there was a connection between situations known as a state

of siege or emergency and the unfortunate developments noted in the treatment

of persons who had been detained or deprived of their liberty. Resolution 10 (XXX)
was adopted on account of those very problems. . : _

Sources

12. Mentien should be made of the difficulties sncountered during the study as a
-pesult. of -(a) the non-existence of works of comparative law in the sphere of
emergency legislation, and:{b) the problem of knowing with. a-sufficient degree of
exactiude  the status of emergency law in-a particular country at any given time, .
because of the proliferation, alongside the.-emergency legislation proper as.
provided. for in the Constitution, of special laws derogating. conasiderably from the
ordinary laws while assuming their form (this is the case, for instance, with
so-called internal security or national security laws).

135. In genersl, apart from the documents already referred to in the preceding
paragraphs, account has been taken of the reaolutions and deliberations of the .
various United Mations bodies that highlight the scope and topicality of this new ...
subject. : . .-

14. In this coanection, the reports submitted by Governments to the Human Rights
Committee under. article 40 of the International Covenant on Civil and Political
rights have afforded a valuable source of information, together with:the .
travaux Erégaratoires and discussions that related in particular to article 4 of
the Covenant which stipulates the conditions under which certain guarantees may.
he. suspended in time of crisis. -

15. This information was supplemented by the information provided by Governments,
specialized agencies and non-governmental organizations in reply to the
above-mentioned letter transmitted by the Secretary~General pursuant to
resolution 10 (XXX). 2/

16, Mention should also be made of the importance of the reports drawn up by the
Secretary-General on the basis of‘the information provided by non-governmental
organizations on the question of the human rights of persons subjected to zny.form
of detention or imprisonment, in accordance with the relevant provisions of
Sub-Commission resolutions 7 (XXVII), 4 (XXVIII) and 3 4 (XXIX) concerning the annual
reviaw of new developments in this field (see documents E/CN.4/Sub.2/3%4 in 1977,
E/CN.4/Sub.2/408 in 1978, E/CN.4/Sub.2/431 in 1973, E/CM.4/Sub.2/445 in 1980 and.. .
E/CN.4/Sub.2/471 in 1981). These five reports lay particular stress on the fact
that in some countries emergency powers unfortunately take on a permanent character
and often serve as legal cover for large-scale and systematic violations of human
rights. ' ’

g/ Only about 30 countries responded to the Secretary-General’'s request. In
most cases, the replies consisted merely of a reference in that connection to the
Constitution; references to case-law were the exception. The list of countrias
that replied appears in annex 1 to this document.
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are dissuaded from recourse to such remedies by threats, blackmail, arrest amd
even assault or murder. In this context, the number of lawyers who have been
murdered or are in exile is a sound” guide te the deviation of an emergency

raglme 45/

184 It is therefore ‘no axaggeration to speak of a total absence of guarantees‘

in the first two ‘cases (missing persons or persons hzld incommunicado) and an
almost total absenca in the case of persons placed at the disposal of the
exceutive power. The gravity of their situation results not only from the legal
uncertainty affecting them (lack of a2 judicial decision, indeterminate duration ...)
but also from the very relative extant of their right of comrunication. This is
frequently hampered, in particular by the intensive practice of so~called
nepanasfers in the interests of the service’. In some countries, these individuals
are constantly transferred from one placa of detention to another, frequently at
some considerable distance, without their families or counsel for ‘the defence
being informed. Many of them thus undertake expensive journeys without any )
certainty of being able to communicate with the detainee, so that the practice

is tantamount to holding him incommunicado. '

185. another f'eature common to these categories, and particularly the first two,
is that the inalienable rights referred to, for example, in article 4, paragraph 2,
of the Covenant are almost always violated in such caseés, because the arrangements
made ané the absence of communication are conducive .to the practice of masked
aurder and torture,.

186. Such situations should be totally condemned. However, realism demands that -
our conclusions should contain balanced propeosals. In-order of priority, we
believe that they should cover the following points:

137. The need toc ensure that all arrests are made public, either de jure through
implementation of minimum procedural guarzantees provided for by the emergency
legislation itself, or da facto through the operation of human solidarity. The
second option h:s, for example, encouraged a humznitarian organization to
disserinate a "guide for detainees” in a country where political abductions have
reached serious proportions; it provides practical advice all of which is designed
to break the silence surrounding such arrests, since publicity is the best
protection ané eflectively supplements the guarantees provided in the maJor
international instruments.

188. The need to Erohibit the hold1g§ of detainees -incommunicadeo, or at least, if
the practice cannot be prevented, to restrict it to exceptional cases, for which
limitative provision would be made, and to a very brief period, aquivalent to

detention pending inquiries buf in no cilrcumstances to administrative internment.

189. The need to prchibit administrative internment of unlimited duration

190. The need to keep demands for "substitute' guarantees within strict limits
sinilar to those accepted, for example, by the European Court of Human Rights
in the case of -Ireland v. tae United Kingdom, referred to earlier. This is a
practice which involves serjous risks of deviation, a matter to which we will
revert later.

46/ See Bulletin du Centre pour 1'Indépendance des Maglstrats et des Avocats,
NYos. 3 and 4, D. 5.




17. There are also some references to a state of siege or emergency in the replies

of Governments to the "questionnaire on the Declaration on the Protection of All
sersons from Being Subjected to Torture and Other Cruel, Inhuman or Degradimg -
Treztment or Punishment™. - In parsgraph 1 of resolution 32/63 of 8 December 1977,

the GCeneral isscmbly reguested the Secretary-General to draw up;and.ciréulate_among
Member States a questionnaire soliciting information concerning steps they. had taken,
including legislative and administrative measures, to put into practice the principles
of thé Declaration. Paragraph .l cf the guestionnaire concerns the measures. taken or
sontemplated, in particular, to prohibiv torture and other cnuel,‘iphuman ar degrading
treatment -or: punishment in .except onal. circumstances such as a state.of war ,. a threat
of war, internal political instabiiity or any other public emergefnicy” (see

document A/34/X44). - - o to - - . . -

15, Aé’regardS'complementaky materials, the final report prepared by

Mrs. Erica-Irene A. Daes on the individual's duties to the community and the
limitations on human rights and fraedoms ‘under article 29 of the Universal Declaration
pf_Human~Rights'is of -great value for our analysis. 3/ Inter alia, it shows that,
‘even though the individual's cuties to the community may involve limitations on

human rights and freedoms in certain cases, ‘and in particular the restrictions laid
doqp:pursuant'to article 29 of the Universal Declaration, there are fundamental
principles inherent to the dignity of the human person which every legal system is
bound to ‘réspect as- being inalienable (see documents -E/CN.4/Sub.2/432/Rev.1 and
ElCN.4ISub.2/452/Add;143)‘and from which there can on no account be any derogation.

19.7""The relevant aspects of certain cases of human rights violations that are subject
to a special procedure (see documents A/33/331, A735/522 and E/CN.4/1429) have alsc
been considéred, as well as the reports of the Working Group -on Enforced or Involuntary
Disappearances Set up by the Commission on Human Rights in resolution 2 (XXXVI) of.

29 February 1980 (see documents E/CN.4/1435 and E/CN.4/1492). The relevant parts of
the United’ Nations report entitled "Study of the right of everyone to be free from -
arbitrary arrest, detention and exile™, prepared by an ad hoec Committee established

by the Commission on Human Rights and published in 1964 (United Nations publication,
Sales No.: 65.XIV.2) have likewise been taken into consideration.

0. As for United Hations specialized agencies, two sources have attracted special
attention: certain decisions of the ILO Governing Body's Committee ofi Freedom of"
Association and the relevant reports of the ILO Committee of Experts on the
Application of. Conventions and Recommendations. With regard to regional bodies for
the protection of human Fights, account has been taken of certain positions of )
principle taken both by the European Court and by the European Commission of Human
Rights, together with the numerous recommendations made by the Inter-American
Commission on Human Rights to several countries in that region. which have been placed
under a state of siege. - ' o T '

21. Outside the regional‘fraﬁawbrk, and in addition to the resolutions and discussions
of the_varioué United Nations bodies, we ‘would draw 2ttention to the importance in

this connection of the work of the Belgrade Conference, organized by the International
Law Association in 1980, and the :‘symposium on human rights and fundamental freedoms in
tHe Arab countries, organized by the Union of Arab Jurists in Baghdad in May 1579. At
those two inQernationaI meetings, emergency situations were analysed in depth and very
impértant recommendations were made. 4/ Similarly, account was taken of certain
relevant work of the Law Association for Asia and the Western Pacific (LAWASIA -

Hong Kong, November 1930) and the Association of Latin American Lawyers (ahLA - Lima,
fpril 1980).

3/ E/CN.4/Sub.2/432/Rev.1

4/ Article 4 of the Cenvention on Human Rights in the Arab countries, theadoptior
of which was recommsnded in the conclusions of the Baghdad symposium, provides for
emergency situations in terms similar to those of article 4 of the International
Covenant on Civil and Political Rights. Ino addition, a set of draft principles on the
okt ioe ~mA Fmantmant Af narsons during a state of emergency was adopted.
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178. It is then that the circle of victime is widened to. include active political
opponents (members of parliament, committed militants ...), although they have
never had any links with those accused of -using violence. Next, the circle ia
braadened to include purely ideological oppoments. Included in this "nebuious"
area of repression, sometimes called the "grey area", are individuals whose
democratic opinions are well known (this is the period of denunciation) or who,
in their professional capaecity, are requiraed to give public-expression to the
views of others, views which they may not necéssarily share (lawyers, journalists,
teachers ...), but which are an embarrassment to the authoritiezs; in the same
grey area we find individuals who are requlred to take certain action by their .
coda of professional ethics (doctors, surgeons, members of the clerzy, such as
priests, pastors, bonzes ...). ' :

179. The famiiies of the victims, as well as groups and individuals dedicated to
the protection of human rights, are frequently in the same situation.

180. Apart from the category of persons charged with acts of violance (whose
guilt is-established by a system of proof offering adequate guarantees), the
other categories are legally ill-defined and are essentially prisoners of cpinion.
They are the victims par excellence of the perpetuation of states of emergency,
which continue to produce their effects after the violent disturbances have
largely subsided. The principle of proportionality may be presumed to have been
violated. - : - :

N~

{b) Thé different kinds of detention

lgl.rétarting;with the most serious cases, the situations encountered can be
reduced to five: ‘ : o

Persons who are vici’ms of enforced or involuntary disappearance;

Persons uhose detention has been officially recognized but who remain
"incommunicado"; e _ ,

Persons who are in the same situation but who are not - or are no longer -
incommuricado (in principle, this is the fate of persons subject to
administrative internment or "placed at the disposal of the national
executive power™; and, to a lesser extent, of those who are subject to
"internal exile"}; '

Persons detained in due and proper form but under a warrant issued by an
amergency court;

Persons detainéd under a warrant issued by an ordinary court tha£ is duly
competent, . :

182, While under detention, a:person may be subjected to these different regimés
alternately or in succession. '

183, 4 common feature of the first three cases is the absence of any intervention
by a judge, even of an emergency character, including indirect intervention
through recourse tc habeas corpus. It has been noted that, frequently, either
the emergency lsgislation in force expressly precludes such intervention or the
courts dzclare themselves incompetent, or tha lawyers or families of the vietims .




Scope of the study

22, The terminology of crisis powers varies according to the judicial system
concerned (state of siege, of emergency, of alert, of prevention, of internal war,
of suspension of guarantees, martial law, special powers, etc.).

23, For the sake of clarity, these various terms will be grouped together under

the heading "states of emergency" as a juridical expression of cpisis powers
linked to a de facto situation: Mexceptional circumstances®. "Exceptional
circumstances” will mean, in the context of the present peport, circumstances
resulting from temporary factors of a generally political character which in
varying degrees involve extreme and imminent danger, threatening the organized
existence of a nation, that is to say, the political and social system that it
comprises as a State, and which may .be defined as follows: fy erisis situation
affecting the population as a whole and constituting a threat to the organized
existence of the community which forms the basis of the State". This somewhat
ovqrgsihplified definitien has been formulated for the purposes of the present report;
it does not exclude other definitions such as that drawn up by the European Court

of Human Rights in the Lawless case. When such circumstances arise, then both
municipal law, whatever its gheoretical basis, and international law on human rights
allow the suspension-of the exercise of certain rights with the aim of rectifying _.
the situation, and indeed protecting the most fundamental rights. '

24. In exceptional circumstances, those parts of the rule of law which constitute
"states of emergency", and which are held "in reserve" as it were, can be applied
under certain egoénditions.  In theory, the de facto gsituation which constitutes the
exceptional circumstances is thus without legal validity (a) in municipal law, as
long &s a state of emergency has not been proclaimed, and (b) to a lesser degree in
international law, as long as the state of emergency has not been the subject of a
communication to the competent international bodies, in accordance with the
procedures provided for in the relevant international instruments and known as
"notification procedures".

Field of agglication

25, Three emergency situations may be envisaged, resulting from (1} a serious
political ecrisis (armed conflict and internal disordar), (2) force majeure
(disasters of various kinds) or (3) particular economic circumstances, notably
those relating to underdevelopment. :

26. As indicated in the travaux prénaratoires concerning article 4 of the
International Covenant on Civil and Political Rights, only the first two gituations
are covered by the expression "public em=rgeney" in article 4. The travauX
Erégaratoires do not directly cover the effects of underdevelopment as axceptional
circumstances authorizing certain derogations or jimitations in respect cf the
fundamental rights of the individual. Without commenting on the substance = the
preadth of the question posed would require a special study to be devoted to it,

we shall simply recall with the Commission on Human Rights that, these fundamental
rights and liberties being indivisible, the right to development, as a human ‘
right, can be conceived only 1n aceoprdance with effective respect for these rights.
and liberties (resolution 36 (XXXVII); E/CN.4/L.1561/add.4).
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170. This explains why amnesty laws snacted during or after periods of emergency
generally tend to whitewash the authors of such human rights viclations instead
of expunging the acts of ‘which their victims were "accused", as the

Ad Hoe Working ‘Group of the Commission on Human Rights has emphasized with regard
to Chile.- - v o

C. ‘The effects of states of eméngency on detained persons

171. hny state of -emergency constitutes a potential danger for freedoms. Any
deviatidn[in the application of ctates of emergency gives concrete form to that
danger. Attacks on human rights, as we have seen, are initially caused by the
undermining of insiituticns. the most serious effect of which is the elimination
of any power cf opposition. T™his is when the phase of massive and repeated
violations begias. . : i

_ Such viclations are 3 particular concern as regards persons subjected to
detention. This applies beth “o peraons detained before or without trial and
to persons who have been convicted, i.e¢. who hawve been imprisoned pursuant to a
court sentence. ' :

i

1. The fate of persons detained before or without trial o

172. Such persons are frequently detained under a vague lagal regime and the
guaranteers they enjoy vary, if they exist at all. We would first point out

that the visletions committed also vary according to the status of the victim,
or, mo~e accurately, according to the nature of the acts of which he is accused.
In our view, these situations should receive particularly cloge attention,
because the violations generally concern rights and guarantees from which, as we
have seen, international law permits no derogation "in any circumstances”.

(2) Status of the victims:
173. Surveys on violations of the rights of detainees show that:

‘Such violations are more serious if thie decision on detention is taken uider
an emergency ‘regime; : g

The circle of victims widens in the case of ndeviation by perpetuation®.

174. In outiine, *he process is as follows: initially, a state of emergency is
declared either as 2 result of the sudden or insidious appearance of violent
disturbanczes (rsbeliicn, terrorism, armed struggle ...) or in connection with a
ccup diédtat. Bo:h elements are often present at the same time.

i7%. In the first case, it is *the individuals who have, or have had, or are '
alleged to have had, recourse to violence who are directly affected, followed by
their symvathizers. (networks providing them with shelter; supplies of various
kinds ...). ' _

176. In the second case, members of the government and political or trade union
leaders of the preceding reginme are added -to this category. ' o

177. This initial phase is generally one- of massive and brutal violations. Then
the ctate of emergency is pe~petuatad.: ' A’ policy of progressively planned
represson 1g ectablished, Tor which 2 variety of legal texts provide support

in the form ef cn-called "substitute" guarantees. In the long term, sophisticated
techniques may be used (psyctiological or sansory tortures, compilation of computer
files, incitement to denunciation, each citizen supposedly being the "guarantor

of national security”).
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27. Force majeura (earthquakes, tidal waves, cyclones and other natural disasters)
will be taken into consideration only in the cases, of which there are very faw, -
expressly and specifically provided for in the international instruments in

force, notably in ILO Canventions 29 and 105. '

28. ‘There. remain emergency situations resulting from a serious political crisis,
Accordingngo,positivg_international”law, four hypotheses‘come'into this category:

inféknaﬁiéﬁgL armediéonfiicfs;
VWars of national liberation;

-'ﬁoneihpérnétidngl armgdiconfliéts;-
SituégiéﬁgapfﬂintefnairéiSOrdér or internglvﬁénsion._

29. The first two hypotheses and, under certain conditions, the third constitute
the area of application par excellence of the humanitarian law of war as
established by the Geneva Conventians of 1343 and the Protocols relating thereto.
They will thgrefo}é not come directly within the scope of the study, although
humanitarian law is considered by 2 significant section of opinion &s a branch of
the international law of human rignhts, with the rasult that the latter, by its

very basis, would cover the four hypotheses’ mentioned above. Thisz overlapping

and complementarity therefore make it necessary, for thé sake of clarity, to
.establish precisely the only emergency situations which will come within the scope
of the study. ‘ '

30, Sub=Commission resolution 10 (XXX) refers to "gituations known as state of
siege or emergancy"”. It is clear from this wording, as from the travaux
préparatoires, that situations of war in the terms of humanitarian law are not
envisaged. 5/ Moreover, this-limited approach is justified by the fact that the
standards applicable in case of war have already been studied in depth and that

their application has given rise to numerous case-studies,establiéhing fieage-law".

31. It thus appears consistent with our terms of reference to devote the main

part of this study to the fourth hypothesis {internal disorder or internal tension),
in other words, to the only cxceptional situations resulting from 2 serious
political erisis and giving rise to the proclamation of a ‘Yielassic" state of
emergency, whatever tern may be used by-the proclaiming authority. We would at

the same time reaffirm, as is in fact clearly stated in the American Convention
(art. 27 (1)) and the European Convention (art. 15 (1)), that the guarantees
prescribed by international law in the event of exceptional circumstances apply
equally "in time of war".

5/ In this context it will be noted that in the development which follows the
Special Rapporteur has deliberately refrained frowm illustrating her remarks with
examples drawn frof certain emergency provisions appliad by the State of Israel
in the occupiad territories. General Assembly resolution 2727 (¥XV) of
15 December 1570 entitled "Report of the Specizl Committees to Investigats Isracli
Practices Affacting the Human Rights of the Population of the Occupied Territories”
and the subsequent resolutions on this subject refer expressly in this case to
the application of the fourth Geneva Convention rezlative to the Protection of
Civiiians in Time of War.
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only the latter is open to criticism in such circumstances. As a result of the

erisis conditions in which such trials take place, sentences are in any case very

~ harsh (although they may subsequently be mitigated or limited by an amnesty law),
while the lack of guarantees resulting from the transfer of competence (the

holding of priasoners incommunicado, in camera hearings, preliminary investigations

at whieh the defendant cannot atate his case, inapplicability of habeas corpus,

court-appointed counsel for the defence ..s) lemds to massive violations of

human rights, particularly to cases of torture, which frequently have more

serious consequences than the detention following sentencing.

For thase various reasons, we suggest that the principle .of non-retroactivity
should be extended to the criminal laws governing competence and procedure, at
least when a state of emergency enters into force.

(b) Modification of comgetehce resulting from the lowering of the age 'of
criminal resEonaibilitz in the Eolitical field , :

167. Thia haa occurred in South Africa. Under the Children's Act, children
under "18 years of age are subject to appropriata legal treatment, as uader most
legal systems. However, under the Government Notice of 17 September 1980, 44/
they are specifically excluded from the benefit of the Children's Act,
particularly in the case of prosecution for offences against -security. TFour’
laws are principally concermed: the Terrorism Act, No. 83 of 1967, the
Internal Security Amendment Act, No. 79 of 1976, the General Law Amendment Act,
No. 62 of 1966, and the Criminal Procedure Amendment Act, No. 62 of 1979.

“(e) Intervention of the executive power in the settlement of disputes
relating to Jurisdiction ' e

].68_. buring erisis perieds, a large number of emergency courts are often.established
and also in scme casas special courts. Apart from the fact that thesa c¢ourts .
frequently interfere with each other's work, they come into competition with the
ordinary courts, glving rise to sometimes insoluble juriadictional disputes.

. In such cases, the decision is generally the responsibility -of the executive |
power: when martial law is declared, the authorities responsible for applying
the law are usually responsible- for settling such disputes.

169. In conclusion, it shculd be noted that the represaive machinery thus
eatablished may prove inadequate for the maintenance of sacurity. The authorities
concerned then have to use repressive practices which do not fall within any legal
frame of reference, even one of an emergency character. In other words, the
authorities ultimately violate their own legality: this is the final stage in

the degradation of a constitutional State, a stage characterized by the advent

of abductions followed by disappearances, political murders, and 2buses of all
kinds by the paramilitary or parapolice forces, abuses which are tolerated or

even encouraged by the official authorities no matter what disclaimers may be
made. We shall not dwell on this development, to which the Working Group on
Enforeced or Involuntary Disappearances gave full attention in its latest report. 45/

, 44/ 'See the report referred to in footnote 27, annex IV, p.2, para. 2, and p.9,
para. 5. : '

45/ See document E/CN.4/1435 of 22 January 1981.
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Objective

32. The przsent study does not aim to answer the guestion - fundamental in
internatioral law - of nerisis powers", or to propose &8 comprehensive definition

of a state of emergency. In conformity with resclution 10 (XXX) - and particularly
in the ligit of article 4 of the International Covenant on Civil and Political
Rights, th: study will be confined to an analysis of the relationships which may
exist between the implementation of states of emergency and violations of human
rights, notably when such violations result from the correlative deterioration

of the inatitutional framework of the State. )

33. On the basis of this general approach we shall examine in depth, as the mandate
of the Sub-Commission has expressly invited us to do, the situation of persons

who, under the regime of a state of emergency, are subjected to any form of
detention or imprisonment. In this respect vwe shall analyse the extent to which

the recent development of the implementation of states of emergency compromises,
both in municipal law and in international law, the. effectiveness of protectivé
mechanisms and of international surveillance, in order to propose means of guarding
against the violations observed. The study is alsc expected to serve as a’ _
methodclogical work of reference which will make it possible to assess the argument
of "the specific nature of the rule of law", frequently guoted in justification

by the Governments involved, and to facilitate the examination of cases and
complaints with the aim of achieving 2 synthesized classification. The intention

of the sponsors of the resolution was to propose spacific means of in'luencing,
wnere possible, the factors whien underlie violations of human rights in exceptional
circumstances.

CHAPTER I
THE LIMITS QFVBRIEGING STATES OF EMERGENCY INTO EFFECT
34/%5. Both in international and in municipal law, the fundamental precept is
consistency between tihe principle of emergency legislation and democratic
principles, subject to three conditions:

That this legislation pre-dates the occurrence of the crises;

That it contains a priori or 2 posteiori control procedures;

That it is designed to be applied as a provisional or, more precisely, a
temporary measure.

It is as it were legislation set sside for the safeguarding of institutions
if the need should arise.

A. The guarantees prescribed by international law

36. In order to reconcile the higher interests of human rights and the contingencies
of tne sovereignty of States, the instruments relating to the protection of
human- rights are conceived in broadly halanced termsa.
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Undermining of the presumption of innocence. This can be seen in the many
smergency provisions which enable individuals to bes detained without trial
(administrative internment, detention at the disposal of the executive power ...).
In southern Africa; residents in the so-called "independent homelands' may be
subjected to detention without trial under Proclamation 276, issuad by Pretoria
in 1977. To give another example, under the Criminal Procedure Act of 1977, 42/

-the police are authorized *in the execution of their duties"™ to shoot a person
trying to g¢scape arrest when there is no other way of stopping him. The
Identity Act of 1977 43/ bars recourse to all civil and criminal remedies in
such a case. The report refers to a boy wno was shot dead by a policeman in
application of this legislation for stealing a bunch of grapes, with the
resultithat, a2s the Committee's report stated, the policeman fulfllled "the
triple functions'of proszcutor, judge and executioner®.,’

~ Violation of the principle of non-retroactiv1t of criminal laws. In
addition to the Decree of 22_$ep;ember 1980 promulgated in Suriname, we.find,
for example, the case in Libariaqfsee the report by the Inter-Parliamentary Union
referred to in footnote 34) of the trial by court martial of the respective
presidents of the House and the Senate following the 1980 coup d'état. The
court was Bpecially established under Decrese No. 1 of the People's Redemption
Council of the Liberian armed foirce# of 12 April 1980, which instituted the
erime of "high treason” with retrcactive effect. It will be noted that, ‘in
this 1nstance, capital punishment was carried out immediately.

3. -Intensification of repression resulting from modification of the rules
governing competence

(2)  The question of the retroactivity of criminal’ laws dealing with matters

of form ; ] N

*166, We should like to-draw the Sub-Commission's attention to a matter of
particular contern whiéh is rarely discussed.: The principle of non-retroactivity_
to which we have just peferred 1s, as we know, applied only to substantive
criminal laws of increased severity, whereas "more lenient" substantive criminal
laws and particularly - and this is the crux of the problem - criminal laws
dealing with matfers of form (procedure and competencel ars applied immediately .
to existing situations.  They therefor¢ have de facto retroactive effect. It
may therefore well bz asked whether the application of such a prineciple should

"not be questioned when a state of emergency is in force. We have seen that
states of emergency are always characterized by a reduction in the competence
of the vrdinary courts arid an inerease’'in that of the emergency courts, whether
military or othsrwise. In particular, when a state of emergency is deelarsd
following a coup d'état, many people are prosecuted, on the strength of the
change in competence, for acts committed before this change occurrad. Many
mission réports submitted by nen-governmental organizations show that, except
of course where a risk of a death sentence is involved, counsel for the defence
of victims of repression are frequently more concerned by the retroactivity
of laws dealing with matters of form than by that of substantive laws, although

42/ See the report referred to in footnote 27, p.33, para.75, and p.70,
para. 159. ,

" 43/ See also (E/CN.4/1365, paras. 33 and 34) and (E/CN.i/1270, para. 49).

-
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37. With this in mind, the. negotiators of such 1nstruments cake care to make them
flexible in scope. by offerlng to Stztes adapted mechanisms for accession which . -
enzble them -to overcome their reticence durlng the ratification procedure. This

is the object, in normal times, -of the’ "1nherpretatzon clauses" and the. "restrlctlon
clauses™,. 6! In addition,. “derogation clauses’ are provxded for cr131S 31tuations
in order. to enable. States, whén confronted with 'such sztuatlons to loosen the
stranglehold of their-obligations without running the risk of thelr membership

of the community pf Stafes parties being <called in- quest‘on.

38. The power of derogation is expressly controlled-b&lfhé:?oilowingugnxicles:

LArticlé 4 of the Unzted Nations International Covenant on Civ1l and
'Polltical Rights : .

Article 27 of the Amerlcan Convention on Human R;ghtss ‘and

‘Articie 15 of the European Conventlon on Human Rightsg

39 This ﬁower‘may -be - exercised by the ‘States parties ‘only under certain procedural
and substantive conditicns which, for the sake of clarity, we shall set out
in the form of principles and whose observance may be 2ssessed. by control bOdiEa. 1/

B

6/ Concernlng “lnterpretatlon clauses", see the following examples :
article 8 (3) (b) and (c) of the International Covenant of Civil and Political nghts,_
article 5 (5) of the American Convention on Human Rights; - -anticle.4 (3) of the
European Convention on Human Rights. For "restriction &lauses™, ‘sée: “articles 12 (3),
18 (3),.19 (3), 21 and .22 (2).of the Internaticnal Covenant on Civil and Polifical’
Rights; i‘artfoles 12 (3). 15 ‘and 16 of the Amerlcan Convention on Human.Rights; .
articles S (2) .9 (21 10 (2) and 11 (2} of -the European Convention.on -Human Rights,
which under certaln conditlons authonlze the’ eonsracting. partles to -restrict, in
munlcipal law, the ‘scope of certa;n guarantees as from the -time of aecession to the
instrument, 1ndependentlygof any cr131s situation. ... . LT Tl

wf :Seé the ‘ppoceedings of the fifth 1nternatxonal symposium on the Earopean
Conventicn on Human Rights (Frankfurt-am-tain, 9-12° April 1980}, in -course of .
publication by the Council :of . Burcpe;  in particular, the report by Mr. T. Stein on-
derogations . from the guarantees enunciated in the 1nstruments relatlng to
human rights. ' T : Lot T

See alao: Council of Europe, document H.{(70) 7: report of the Committee

of Experts on Human Rights to tihe Council of Ministers, Strasbourg, September 1970,
on problems arising from the co-existence of the United Nations Covenantg on ..
humanarlghts and the European Convention: differences in zuzranteed rights,
pPp. .18-21. - - e :
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against whom there is sericus, definite and consistent evidence of bias. jg/ In
addition, the nilitary court could base its conviction nn the testinony of 2 single
individual, without even requiring that individual to appesr in person. 12/ In such
situations, there is therefcre @ risk that some authorities will yield to the
temptation of producing 2 "fictitious" witness end this may be sufficient o secure a
death sentence. It should be noted that, under the Turkish law mentioned above, .
military courts could also rely anlely on evidence obtained by the police during the
preliminary investigation, Tn considering the effects of states of emergency on the
fate of detzined persnns; we shall have occasion to revert to the weakening of defence.
rights, especially with regerd to the elimination, de Jure or de facto, of the remedy

nf habeas corpus.

Restrictiong on the publicity of deliberstinns. - These restrictions sre sometimes
besed on the reguirements of so—called State secrecy. In the report mentioned above
(see font-note 34), the Inter-Parliazmentary Uninon cites the case of a Uruguaysn senator
and two deputies who were allegedly tried in camera and on the bagis nf written
proceedings. In South Africa, publication of the nane of a person arrested under the
Terrorism Act without police sutherization is prohibited by the Second Police Secret
Act, No, 1306 of 1980. 40/ : :

165. With regard to gubstantive rules, the following trends may be observeds

Emergence of g series of apparently loose definitions, with the result that a
wide circle of persnns may be held to have cormitted offences, Advantage is sometimes
taken of this lack of precision to transfer ceses from the jurisdiction of the ordinary
courts tn thet of the emergency courts by reclassifying acts. The Brazilian national
security act (Decree-Law No. 898, as snended ), for example, refers to a few of these
offences, Article 3, paragraph 2, provides penalties for "psychologically adverse
acts of war", defined as "the use of propaganda, counter-propagsnda and activities in
the political, economic,- psycho-gocial and military sphere for the purpose of
influencing or inciting opinions, emctions, attitudes or behaviour smong foreign |
groups, enemy, neutral or friendly, in.opposgition to the pursuit af national ainms",

In genersl, indressed use of the death penslty, ss indicated in the most recent
reports by the ad Hoc Working Group of Experts on violations of humen rights in
gouthern 4ifrica. 41

Extensicn of the factors that congtitute complicity, For exarple, Uruguaysn
legislatinn provides for punishrent of assistance to prlitical prisoners b
placing it in the same category 2as crnplicity. ~

33/ See article 4C of hct No. 353, as snended by Act Fos 1596, .. . - o
39/ See srticle 153 of the same dct.

40/ See the report mentioned above (font-note 20), poe 19 end.20, para. T6&,-
81'1& p. 24, Parac 83. ) '

41/ E/CN.4/1429 ~f 28 Jenuary 1981,  See slsn dncunents Z/CN.4/102C,
parss. 73-8l; EB/CW.4/1111, neres. 40-43, E/CN.4/1135, nara, 18 end I CH.4/1365.
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1. Procedural guarantees

40. In minicipal law, a state of emergency must be announced by proclamation.

In other words, its implementation must be preceded by a publicity measure in

the form of an officiai declaration (prineiple of proclamation). Any party which
avails itself of the right of derogation must, within a brief period, inform the
other States parties through the intermediary of the depositary of the instrument,
specifying: the reasons adduced, the nature of the measures taken and  the
provisions from which it has derogated (principle of notification).

2. Substantive gggrantees

41. The circumstances invoked must constitute an exceptional and imminent public
danger, threatening the existence of the nation (principle of exceptional threat);
the measures must be in proporticn to the actual requirements, that is to =ay,
taken and maintained "to the extent strictly required by the exigencies of the
situation" (principle of proportionality); they must not involve discrimination
solely on the ground of race, colour, sex,language, religion or social origin -
(principle of non-discrimination); and they must not touch on certain inalienable
guarantees which can in no case admit of dercgation (principle of inaiienability
_of fundamental rights). ' ,

3. The implementation of ﬂ' rantees

42. It is in the light of these principles that we propose to analyse the scope

of international surveillance, particularly in the exercise of the power of control
which the relevant instruments accord to the protective bodies which they establish:
the United Nations Human Rights Committee, the European Commission of Human Rights,
the Buropean Court of Human Rights, the Inter-American Commission on Human Rights
and the Inter-American Court of Human Rights (hereinafter referred to as: the
Committee, the European Commission, the European Court, the Inter-American
Commission and the Inter-American Court). .

(a) The principle of proclamation

45. Only the International Covenant on Civil and Political Rights requires the
state of emergency to be officially proclaimed (art.4, para.l). The idea seems

to have been to reduce the number of de facto emergency situations by encouraging
"the States parties to respect a certain formality of procedure in municipal law.
Neither the American Convention on Human Rights nor the European Convention imposes
this rule of publicity. However, the European Commission took the view, §f at the
time of the Cyprus v. Turkey case, that in order to invoke the right of derogation
prescribed in article 15 of the Convention, the derogating State should justify
this beforehand by an official proclamation. The Eurcopean Court, for its part,

had previously expressed a more subtle view in the Lawless case, 9/ considering
that the prineiple-  of proclamation, however justified it might be “for preventive
purposes, should not constitute a prerequisite for the contrel of the competent
bodies.

8/ Applications Nos.5780/74 and 6950/75, report of 10 Jﬁly 1976, para.527.
9/ Yearbook, IV, pp.482 et seg. (para.47).
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160. As the work of the Humen Rights Cormittee has indicsted, 35/ it may be asked
whether such 2. model is defined "in terms of the stability of the regime or the
stability of the State". It ie significant thet, in most cases, 2 state of emergency
is proclaimed by s Government that has come into being ac 2 result of an act of force
- carried out, by definitinn, sutside the constitutinonal provisions and, in any event,

. through means that are not in conformity vith srticle 25 of the Covenani, as was
adnitted by the representative of ths Chilesn Government in the Human Rights
Committee. 36/ :

161, The various exanples cited throughout this study shew that, paradoxicslly,
emergency iegislation, which is thenretically designed to nvercome internal
disturbances, is most often invoked by those responsible for such dlSuurbanCES, that
is, by the perpetrators of coups d'état and hence of acts which bty their neture are a
source of exceptionsl internal disturhances.. . Where a state ~f emergency should be
implemented in order tn prevent an act of force, it is used to foster it and
perpetuste its effects. This has a double purpnse:

Tn utilize the rule of law = even where this is of an emergency character - in
order to legitimize actinn: if the authorities camnot base this legltlmacy on the
exercise of popular sovereignty, as suggested by srticle 25 ‘of the Cnvenant,
they resort to the sovereignty they derive = without any reclprocal concegsion -~
from the "legalized"™ mnncpnly of force. S

- To tske advantsge of the perpefuation-of the "state of emergency" in order to
set up a repressive "legislative" arsensl designed to remove all prospect of a
“return to normality, contrary tn the very purpnse of the theory of excepiional
circunstances. : .

For the institutional model we have just snelysed involves a transformation of the
rule of law, whonse characteristics snd purposes we must now define,

2. Iransformation of the wule of law: chsracterigtics and purpcses

162, It does nnt seem excessive tn speak of & veritable "traneformation’ of the legal
systen, since at ithe end of the process, .as we have shown; the exoepiion tends to
become the rule. This is due either to the perpetuation of the state of emergency or
to the fact that, slthough it has been lifted, many provisions that had been
"normalized" in the form of ordinary lews ("natlonal security” laws, "domestlc
seourity" lews) »emein in force. . . e

163, This uransfe*matlﬂn has a profound effect on the substantive criminel law
@efinition of nffences snd scsle of penslfies) and on the procedural criminsl 1ew
(procedural guerantees) as well as on the rules governing competence.

164. hs far as procedural rules are concerned, wa will limit ourselves tn exsmining
the provisions relsting tc procedurel guarantees. :

Restrictions on the right of defence ~cour conatantly. The followinz are 2 few
examples chosen from emong the neny cases reported: In the procedure followed in the
nilitary courts set up in Turkey under the stete of siege, the right of the accused tﬁ
see his file EL/ was. withdrawn as well as hl° right to requ&st the remcva; of & judg

jj/ Repcrt of the Hwuan Rights Committee tn the General Assembly =t its
thirty-fourth session {(4/34/4C, b, 18, pera. T4).

:E / Ibldo, Te 2), para. .‘J'ﬁ'

See, for exemple, the decision of Istanbul Military Court H~, 1,
file Nu. l°71/¢6, prqceedlnps, po. 77-78.
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{b) The principle of notification

44. .According to the International Covenant and the American Convention, the

State which exercises the power of derogation must inform the depositary, in the
person of the Secretary-General, who must in turn inform the States parties. The ‘
European Conver.tion does not explicitly attribute such a role to the Secretary=-General
of the Council of Europe, but in resolution (56) 16 of 26 September 1956 relating

to the interpretation of article 15, paragraph 3, of the Convention, the Committee

of Ministers of the Council of Europe filled this gap. Thus there is in practice

no difference between these instruments ln the lmplementation of the principle of
notlfication.r

45~ Similarly, it is no longer dlsputed that the derogatlng State must fulfil the
obligation of notification within a brief periocd. The derogation must be notified
"immediztely" according to both the International Covenant and the American -
Convention. -Given the silence of the European Conventiorn on this point, the
Commission, followed by the Court, 10/ also considered in the Lawless case that
the formality of notificatlon comprised a time elementY.

46. It remains to- determine the object of the notification and the extent of the-
Secretary-General 's powera, Concerning the object of the notification, the
European Convention imposes a .broader obligation. Apart from the provisions from
which a"State party has derogated, the reasons by which it was actuated and the
date on which it terminates such derogation, all cases provided for in the three-
instruments, the European Convention extends the obligat;on to inform' to include_'
the natupe of measures taken. ’

47. Ve have found it useful to study in concrete terms the practice of the Cbuncil
of Buropz. This comprises four stages:

(a) The derogating State addresses to the Secretary-General a note verbale
summarily indicating the grounds invoked (brief description of the manifestations
of the political c¢risis), a list of provisions of the Convention which are to be
reatricted or suspended, and if applicable the expected period of derogation and
its geographical extent. The emergency clauses of municipal law referred to in
the note are often appended;

{b) 'I'he Secretary-Gener-al aclmowledges r'eceipt'

(¢) He then notifles the invoked derogation to the other States parties by
transmitting to them a copy of the note verbale. If the derogating State has-
appended the emergency clauses of municipal law being implemented, the States parties
are informed that these clauses can be communicated on request;

~{ad) - Tne Secretary-General transmits a copy of the note verbale, for
information, to the Pre51dents of the Commission the Ceurt and the Parliamentary
Assembly. . :. , _

10! European Court of Human Rights, Lawless case (merits) Judgement~df
1 July 1961.
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154, Another procedure consists of sugpending judges when s crisis Jevelops and later
reingtating them - or not - on a case-by~case basis.

155. Similerly, the criteris of competence mey be modified in two ways: either
specific enactments gradually remove natters from the competence of the ordinary
courts, trensferring them to that of emergency courts, or the judicial power
declares itself incompetent of its own accord. 34

156, Once the executive power is in office and has cleared the ground, it
re-organizes the machinery of State and brings it directly or indirectly under
military control. This subordination of the formel structures nf power does not
result solely from the traditionsl influence of the armed forces in the State
apparatus. It vecomes institutionalized., The executive power is then exercised
directly by a military officer or group of officers, by a civilian under militery
control, effected through a nsetional security council or even the joint chiefs of
staff, or lastly, by & group consisting of civilians and military personnel.

157. This subordinstion affects not only the higher State authorities but extends to
the decentralized levels of administration: emergency legislation usually transfers
the powers of prefects or equivalent officials to zone chiefs in a state of siege or
emergency. In addition to their executive functions, these individuals often’
possess functions that are both legislative (proclamations, "bsndog" ess) and
judicigl (confirmation or even modification of the sentences passed by emergency .
courts), : ,

158, In addition to thease measures, '"guardians" are often assigned to persons with
responsible positions in social orgsnizetions (State-owned undertakings, local
communities and municipalities, sssociations snd trsde unions, educational and
medical establishments, the press ...). The so=called "intervention" procedure is
often practised, for example, in certain Lsatin American countries, through the
appointment nf an "interventcr" (nominee), generally a member of the armed forces, to
work with authorities in the categories mentioned above,

159, This "institutional transformation", even when caused by an abrupt change
(coup d'état) does not produce its full effect until some time hes elapsed. This
explains the tendency that has been noted for these states of amergency to be
perpetuated, especially where they have been prnclaimed as the result of an act of
force. Gradually, the country's legal regime itself changes character, developing
into a specific institutional model. Even in a2 wide variety of situations, this
aodel has one basic feature: as our esnalysis hes shown, the principle of
"hierarchization of powers" ig substituted for the principle of "separation of powers”,
tn which lip-service is always naid. At the sumnit of this hierarchization, that is,-
within the executive power, the civilian power itself, even when retaining certain -
prercgatives, is subordinated to the milifary power.

e ——

34/ See statements on habeas corpus by the President of the Supreme Court of
Chile in the review, FErcilla of 28 May 1975, and the Bulletin of the Centre for
the Independencs of Judges and Lawyers, No. 3/@, Pe . See 2lso the report of the
ad_hoc committee on viclations of the rights of members of parliament
(Inter-Parlismentary Union, CL/128/81/6, 18 Merch 1981, v. 19, parsgraph B, fine). -
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43. The extent of the depositaries' powers of discretioniremains uncertain..
According to article 15 (3) of the European Convention, the Secretary-General

must be Kept "fully" informed of the measures and the reasons therefor, a detail
which.does not :appear in the International Covenant or-in the American Convention.
In view.of work carried out by the United Nations International Law Commission, 1t
-would be extremely useful to hear the ‘opinion of members of &the Subi=Commmission on’
this .point ... : : s ’ o

49.  The International Law Commission dealt with this question in ita draft
articles on the Law of Treaties adopted "in-1966. According to the Commission,

the [depositary's] responsibilities included, in particular, that of ascertaining
whether the signatures, instruments or reservations conformed to the treaty or to
a given article, in order, if necessdry, to draw the attention:of the State
concerried to the point in question. Sir Humphrey Waldock, “Spe¢ial Rapporfeur,
while approving the Commission’s propesition, defined its 1imits in an interesting
manner. The depositary has-no power of digcretion ‘¢dvar the validity -of the - -
reservation; - however, if he doubta its regularity, he must inférm'the'reserving;='
State accordingly, and, in.case of a divergent reply, bring to the knowledge ‘of

the States parties not only the reservation but also the arguments exchanged on

the subject of the apparent irrégularity. K C : - i .

50. ‘This suggestion ‘deserves attention. Consideration should be given to the -
advisability of applying it to the procedure for notification of the right of
derogation. It would be based not on a power of -diseretion = a sanction which
the instruments in guestion do not recognize in the depositary - but on the
obligation imposed, for example by article 15, paragraph 3, of the European
Convention, to inform the depositary tfully" in order that the latter should be
able, in his turn, "fully" to inform the States parties.

5. HNo doubt the word nfully" is deliberately omitted from article 4 of the
International Covenant and article 27 of the aAmerican Convention, which strictly
speaking envisage only the obligation to inform. But the Convention deals only -
with the purely formal aspect of the notification procedure since the informant
must specify "the provisions from which it (the State party). has derogated" and
above all "the reasons by which it was actuated” tart.4, para.3). In this-way
the proposition of the extended interpretation of the depositary's powers, as
defined in article 4 of the International Covenant and article 27 of the American
Convention, appears to us to be usable. It would make the notification‘procedure
2 more effective element of international surveillance while respecting the
principle of the sovereignty of States, since the depositary would have no other
power than to bring his request for supplementary information, and-the reply, to
the attention of the other States parties. o

52. At the very least a similar result could be obtained through the implementation
of article 40 of the International Covenant, which obliges the States parties to
submit to the Human Rights Committee "pagports. on the measures they have adopted -
which give effect to the rights recognized” {in the Covenant], which includes, if
applicable, the manner in which the right of derogation is axercised.

5%, It should be noted that a similar obligation is provided for in article 27 of
the American Convention, whereby reports must be submitted to the Inter-American
Commission, and more directly in article 15 of the European Convention in favour of
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EB. The °f¢ects of stctes of emersency on institutions and the rule of law

14€. The general zffects of 2 state of emexrgency, whetne* due te 2 sudden disruption
of the constitutionel order ({(coup d'détat) or to a slow process of institutional
dacline, are always characierized by two chenges: ’

One in instituticns, resulting from the redistribuiion »f powers;

7 (me in the rule of lav, resulting from a steady decline of the
principle of legality. .

147. In the most typicel ceses, the rule of law is virtuslily transformed so that. at
the end of the process, we are confronted with what amounts to an institutional ani
legal mndel of "deviant" states of emergency.

1. The emergsence of a specific models characteristics snd purposes

148, Without any over-generalizetion, it may be ssid that the institutions of most of-
the countries in question are frequently charecterized by the subordination not only
of the legislative and judicial powers to the executive power, but even of the
executive power itself tc the militasry power.

149, This subordlnatlon may be brought about directly bty s military takesver or
" indirectly through the establishment of superior supervisory bndies (for exsmple,
nstional security councils), How do these. gradual shifts in instituticnal competence
amnng the three powers take place? ' ‘ -

150, With regard to the legislative power, it frequently heppens that psrlisment is
suspended or even dissolved, zither as @ regult of .s.coup é'étet: among the many
precedents, reference may be made to the recent cases of Liberis (12 April 1980) 2nd
Bolivia (7 July 1980); or through s broasd interpretation of the laws: on

27 August 1975, the Bahrein Netional Assembly was dissolved by an order made undexr
article 65 of the Constivution in the f<llowing circumstences: the second paragraph
nf the srticle provides thst, if elections are not held within tweo months, the
Assenbly must be reinsiated; the order in guestion suspended the application of that
parsgreph, in violstion of article 103 of the Constitution, which does not confer this
pover on the President until after nortial law hss boen declared,

151, This institutional vecuun is sometinmes filled by 2 pers=legislative institution
which, though its functions are purely consuliative, still forms pexrt of the
"legislative power", ThHis iz the role pleayed by the Council of State in Chile and
Urugusy, a2nd by the Commission of Legislative Assistence in Argentina.

152, In practice, whatever the terminclogy used (lsws, orders, instituticnsl acts,
decree-laws, institutionsl laws, proclametions ...) the legislative function is, in
the first anﬁ/br lagt resort, exsrcised by the executive pouer.

153. The judicial power is placed under control. Two methods are generally used to
secure the co=operation of the judicial power. One eonsists in appointing "relisble"
Judges, the cother in reducing the powers ~f ordinary courts in favour of those of
emergency courts, In the first case, security of tenure is sometimes detained in
principle but can be acquired only after 2 periocd nf probation.
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the Secretary-Geheral of the Council of Europe, who exerc_i’seé- this power "on his
.own respgnsibility_and at his discretion®™, as confirmed by proceedings before the
consultative Parliamentary Assembly of the Council of Europe. 11/ ’

54. Wnichever approzch is taken, it appears to us important that, whether by .
virtue of the spec;fjc”functions of the depositary or in consequence of the above
general obligation to inform, the implementation of the right of derogation ghpuld
be given particular attention. . ' o '

(c)f;ﬁmg'principle'of exceptional threat

55. On the basis of the criteria generally applied by the Human Rights Committee
in considering the reports of Govermments or individual applications, by the '
European Court in the Lawless case 12/ and by the Commission in the Creek case, 13/
the following elements must, as Professor I. Stein says (op.cit., note (6)), be
present. '

1. e erisis situation must be taking place or at least imminent. ~The
possibility of invoking the derogation clause is subject to a time-limit so as o
to persgade,States not to make use of it solely for the purpose of prevention
without a crisis having been declared or for purposes other than-a return to
'normal (principle of provisional status). - o B '

'S, The situation of danger must be such that -the.':no'rmé.l.measufes and
restrictions authorized by the instruments in normal times manifestly no longer
puffice to maintain publie order. ' '

3. . The situation of danger must affect, on the one hand, the whole of  the
population and, on the other, either the whole of the territory (this being

a fortiori the case in a situation of external war as provided for, for instance,
under the Inter-American and European Conventions) or certain parts thereofl.

_ _ .

11/ This article stipulates that the Secretary-General has the right to
request from any other contracting party an explanation of the manner in which
its internal law eristres the effective application of all the provisions of the
Convention. In ratifying the Convention, all States have accepted this provision.
. Consequently, they are bound to provide the required explanation, The
_Secretary-Genéral, in requésting the said explanation in conformity with article 57,
acts on his own responsibility and at his discretion in the exercise of the powers:
which the Convention confers upon him independently of any other power which he may
possess by virtue of the Statute of the Council of Europe. The power attributed to
him in article 57 "is not subject to _control, nor subordinated to instructions".
(ef . declaration of the Secretary-General of the Council of Europe on article 57
of the European Convention on Human Rights made bafore the'JnridicalAComﬁission
of the consultative Parliamentary Assembly at Oslo, 29 August 1964, Council of :
Europe, European Convention on Human -Rights, Collected texts, Strasbourg, 1979, p_'.91.)

12/ - Paragraph 28 of the judgement. ' IR S

13/ " Report of the Commission, Yearbook XII.
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136, In addition to these three situations, which are of a pelitical nature, there
is the "state of catastrophe”, proclaimed in the event of a public disaster. ‘

137, Provigion is certainly made for safeguards (control by the Congress in the first
two cases, agreement of the National Security Council in the lasg?t two'cases), but
these will not become applicabls until the end of the trangitional regime.

138. During this period, in the event of disturbances of the internal peace, the
President of the Republic alone is competent (see 24th transitional provision) to
order arrests, limit the right of assembly and freedom of expressicn, prohibit entry
inte the territory or crder expulsions, including the expulsion of nationals, and

. order restricted residence. It is expressly laid down that no appeal lies agains¥®
these measures except to the authority which made the decision.

139. The Uruguayan draft constitution, though recently rejected by popular vote,
deserves attention. i ' :

© 140. The draft also posited the principle of the hierarchization of powers, the 7
power of decision lying with the military in the final instance. The point may be
illustrated by reference to the procedure laid down in the draft for the appointment
of the President of the Republic. ' B S
141. It should first be observed that, as in Chile, parties which might have direct
or indirect relations with foreign institations, organizations or political parties
were not to be permitted (this is aimed at parties forming part of international
groupings). Furthermore, any individuals who had had any political influence

whatscever before the advent of the new regime were to be excluded from political
activity for a pericd of 15 years. -

142. Subject to these reservations, it was stipulated that the authorized political
parties should reach agreement, first among themselves and then with the Government,
with a view to the nomination of a single candidate.

143. If agreemernt with the Government wes not reached within a fixed pericd,
nomination of the single candidate was to come within the sxclusive competence of
the armed forces. Stress was. laid on the danger of the military authorities
yielding to the temptation to bring pressure to bear during the first phase in
order to delay the required agreement and thus to proceed to the nomination of the
candidate.

144. From the legsl standpoint, the purpose of the Araft was to "regularize" a
geries of institutional acts which formed the "legal" basis of the emergency Tegime.
With that and in view, it was propcosed that the basic content of these acts should
be directly incorporated in the permanent provigions of the draft or maintained in

force under transitional provisicns laid down, as in the case of Chile, by the
Conastitution itself.

145. It should be pointed cut that, here too, the negative result of the referendum
wag the cause of a legal imbreglic. Seme velieve that the vote merely ratified
the status gquo, while others hold that it invalidated the Institutional Acts, thus
involving a return to the Constitution of 1967.



E/CN.4/8ub.2/1982/15
vagz 15

4. - lastly, there must be a threat to the very existence of the nation, that
is to 'say, to the organized life of the community constituting the basis of the
State, whether this means to the physical integrity of the papulation,:to territonial
integrity or to the functioning of the organs of the State (the test applied by the
European Court since the Lawless case). S C o

56. It should be noted, in this connection, that:the Court considersd itself
competant to determine whether or not such a threat exists. Similarly, in the
Ireland v. United Kingdom case, it held that, while it is indeed the respon3ibility
of every State to determine whether the. existence of the nation is .threatened and
that, in so doing, it has a wide measure of discretion, the fact 'remains that the
axerclse of that discretion camnot be exempt from all-control. This power of
control was particularly effective in the Greek case, in whieh it was held.that .
a basic condition of article 15 - the existence of a publie.danger threatening the
life of the nation — had not been fulfilled, which amounted to:a violation of the
Convention, ' .

57. Reference must likewise be made, again in connection with- the Greek case, to
the position taken by the - Commission Appointed under Article 26 of the. Constitution
of the International Labour Organisation to Examine Complaints- {see Official
Bulletin of ILO, vol.LIV, 1971, No.2). The complaint concerned the violation of -
the Freedom of Association and Protection of the Right to Organize Conventlon (¥o.87)
and the Right to Organize and Collective Bargaining Convention (No.98). The
Government submitted inter alia’that the measures had been taken in: the light of
exceptional circumstances which it was for the Government . alone to evaluate. -On
the basis of the information and data it received, the Commission. decided that none
of those factors was such as to enable it to coniclude that there had existed, in
Greece in 1967, a state of emergency‘orfexceptional;circumstances.that could
justify temporary non-compliance with the Conventions in question. - Accordingly,
the Commission rejected the argument.of "justificatory fact" adduced by the
Government. - - : : A

58. It ia‘this same approach which, in a different way, marks the work of the
United Nations Human Rights Committee in connection with its congideration of the .
reports submitted by the Governments of States parties under article 40 of the
Covenant’, :

59. - For instance, in the case of Chile, the Committee, after studying the

two reports submitted by the Government (CCPR/C/1/Add.25 and 40), found that

"the information provided on the enjoyment of human rights set forth in the
Covenant .... [was] still insufficient”. It should be. noted, for the purposes -

of our study, that. several members of the Committee took the view, for example, that
some of the arguments adduced by the Chilean Government, -such as "naticnal security”
and Matent subversion™, did not, in that-case, Justify any derogation whatscever
from the obligations laid:down in the Covenant. ' ‘ - : o

(d) ‘The -principle of proportionalit

.-60. "Even assuming that ‘the existence of a.crisis situation is beyond dispute, the
international body responsible for surveillance still has to determine whether the
measures of restriction or suspension enacted go beyond the strict limits required
by the situation. This principle, which is -expressed in similar terms in the

three instruments concerned, has its basis in the theory of self-defence, which
requires the existence both of an imminent danger and of a relationzhip between that
danger and the measures taken to ensure protection against it, which measures must
be proportionate to the danger. T
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128. In other words, proclamation of a state of siege, by virtue either of the
President's constitutional powers or of his special para-constitutional powers,
would have imposed fewer restrictions on the exercise of freedems than those
authorized by Institutional Act No. 5, which is permanently in force. Because of
the complexity so created, these states of emergency are a serious obstacle to
control by international surveillance organizations and by the competent bodies in
municipal law.

5. Institutionalization of emergency regimes

129. These are processes that have emerged recently and form part of a theoretical
approach to democracy which gives rise in different areas to concepts of so-called
"authoritarian', "restricted" or "gradusl" democracy.

130. They are all based on one of the exceptional situations described above. When
the constitutional order is disrupted following a crisis, the exception tends %o
become the rule. It is convenient, in order to establish the lawfulness of a system,
to provide it with an institutional basis in the form of a new structure for society
which will ultimately be submitted for the people's approval, generally through a
constitutional referendum. - _ :

131.'These processes, which are designed to ease the transition to new forms of
democracy, frequently entail the danger that practice will consolidate a coqstitutional
order containing incipient autocratic tendencies.

132, Despite their respective special féétures, two recent draft constitutions, one
adopted in Chile j}/ and the other rejected in Uruguay, both reflect this trend.

133, In the case of Chile, the process involved the maintenance of a hierarchization
of powers and the establishment of an extended transitional regime. .

134. A ftransitional regime (a minimum of nine years) may cover a period of 16 years
during which the right to control institutions rests, in the final instance, with
the military.

135. The permanent provisions of the Constitution (articles .39 tc 41) in fact
provide for progressive states of emergency. Three emergency situations are
envisaged:

A situation of external war, during which a "state of alert"lapplies;
4 gtate of internal war or "state of siege"; '
In case of perious disturbances of public order, danger or threats o natiocnal

security, whether from internal or external causes, a "state of emergency" may be
declared. '

23/ It should be noted that, according to the official figures, the draft was
adopted by a favourable vote of 57.06 per cent and a negative vote of 30.17 per cent
and that the state of emergency was not suspended during the electoral period.
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61. To the best of our knowledge, until the beginning of 1982 the Human Rights
Committee had still not had to give an opinion on the principle of proportionality
when considering an application. There again, it was when it was considering the
reports of Governments submitted to it under article 40 of the Covenant that the
Committee decided on a certain approach, namely, that the principle of o
proportionality must not be the subject of an over=-all assessment in abstracto.

62. Rejection of the abstract assessment was discussed in particular connection
with the report concerning Chile. It was noted inter alia that the report "failed
to meet the requirements of article 40, paragraph 2, of the Covenant since it

merely provided an idealized and abstract picture of the legal framework which
should ensure the protection of civil and political rights in Chile and that the
description itself ... made no reference to the practical enforcement of the legal
norms" and, lastly, that it "ignored the true situation in the country and did not
make for proper examination of that situation®. 14/ The "in concreto” assessment
also resulted in the Committee's analysing the principle of proportionality not on
‘an over-all baais, but dercgation by derogation and even in time and space. When
the report of the United Kingdoem of Great Britain and Northern Ireland was under
consideration, members of the Committee expressed concern about the United Kingdom's
continued derogation, on the basis of article 4, from articles 9, 10, 17, 21 and 22 -
of the Covenant, and requested an explanation as to the reasons for, and extent of,
such derogation. It was felt that it was the duty of the Committee to vepify
whether each of the derogations made under the article was justified. On other
occasions, the Committee considered the territorial scope of a state of emergency
and its limitation in time.:15/

63.“ In identical terms, the supervisory bodies set up‘under the European Convention
have likewise developed a large body of case-law which serves to clarify the
following points: 16/

The measures should ~-at the very least - apparently make it possible to
abate or bring to an end the specific situation of danger, even though as
regards the Convention their justification is not dependent on ascertaining
whether they in fact achieve their objective;

Other less stringent measures, in particular, the restriction clauses that

are admissible in normal times (see para.55 above), must be insufficient - even
though it has been held that the principle of proportionality was not ipso facto
infringed despite the fact that, subsequently, the measures were abated or
brought to an end without any corresponding abatement of the intensity of the
danger having been noted; 17/

14/ Report of thé Human Rights Committee, General Assembly, Official Records:
thirty-fourth session, Supplement No.40 (A/34/40), United Nations, para.73, p.18,
report of Chile.

15/ Idem., para.293, p.72, report of the Syrian Arab Republic; idem.,
(thirty-fifth session), para.243, p.54, report of Colombia.

16/ Op.cit., foot-notes 8, 10 and 12.

'17/ Publications of the European Court of Human Rights, Ireland v.
United Kingdom case, Judgements and decisions, Vol.25, para.2l4.
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125. For example, after the proclamation of 1970 had been submitted to Parliament:

The Council of State declared itself incompetent on the ground that
the act in question was nc lenger an administrative act (Order of 3 July 1970);

The Constitutional Court, in an order of 17 November 1570, alsc declared
itself incompetent, after observing Parliament had taken its decision by
simple resolution and that its deliberaticns had not therefore given the
proclamation the status of law. - :

'126. Another historicai example is provided by the state of emergency which was in
force in Brazil before the current period of relaxation began. Here too, the

reference model had been laid down in the Constitution (article 155 on the state of
siege). At the same time, an impresssive nunber of texts relating to the
functioning of institutions and the exercise oft public freedoms were enacted one
after the other and ultimately led to overlapping. :

127. Professor Alfonso Arinos, who had been asked by the Brazilian authorities to -
report on the legal aspects of a return to the normal rule of law (report of

14 April 1978), found that jg/ min the Brazil of 1978, the norms of public law as

a whole appear to be a mixture of two constitutions neither of which would seem to
be in force: 17 institational acts, 9 constitutional amendments, 104 supplementary
acts, 32 constitutional acts, 6 decree-laws of the same nature ... . It should be
added that many of these texts ... have been indirectly abrogated or nsutralized”.
In conclusion, the author suggested that the only possible way of establishing a
1ist of the constitutional provisions actually in force was to uwse a computer. At
the time, the complexities of the legal situation seem to have made it possible. for
the authorities to implement a state of siege without the proclamation required by
the Constitution, under which the President of the Republic may proclaim a state of

 siege, provided that a control procedure is observed. Yet an institutional acty

¥o. 5, =nacted by the Executive, granted the President of the Republic the power to
proclaim a state of sisge "proprio motu”, without explicit abrogation of the .
corresponding provisions of the Constitution. Furthermore, nearly all the other
articles in Institutional Act No. S, which has. the force of law, produced hot only

- ¥

effects similar to those laid down by article 155 of the Constitution but even

additional effects. In this way, it was apparently possible to place the country
under a state of siege without the need for the executive power to rescrt either
fo the normal proclamation procedure laid ‘down by the Constitution or the .~
exceptional procedure of Institutional Act No. 5, which has now been abrogated.

32/ See Louis Joinet; article in Pouvoirs, No. 10, 1979, Ed. P.U.F., Paris..



E/CN. A/Su_.n/195°/l
page 13

Lastly"uhe principie’ of propertisnality must be decmed to have been obaéfvéd
:1f the-apparently. urdue'aevur'ty 2f the neasures taken)" partlcularly in the
case of suspencion of the c¢rdinary guarantecs, i offset ‘by uhe introduction”

of ex» -Judlclal guarantees a3 a rﬂnlacement 18/ f' 3 LT o
We sha;l revc"t uo thlu pclnt Ln hnlbh Tuve dﬂnger 13 inherent. R
‘¢) Toz_primcisre of no"-diﬁ.cr*m,::at*on S P

64. Article 4, paragraph 1, of th= Covenrant and-article 27, paragraoh 1 of the
azeriecsn Coaveniion atipulate thal mdasures of dorogatlun shall not involve
diserimination tased colaly on the grouad of raca, ¢alour, zex, ‘language, religibn'_
or sesial origin. Therz iu no suchi-safeguerd in the European Lonventlon ‘or, rather, _
it is no%specially providud for undg: article LS, which relates to the exercise S

of the right .of dercgation, Basoit is covirsd v aﬂcic’e 14, which is generaI in
acopa simee ¥t prohibits -any a;erxmln_tor“ Zédsure in .he exercise of all the .

rights and guarantees recognized undcr the FanVﬂntlcn. Articl@ 14, however, is,f
no% _@mong the -previsions ‘thac uruﬁo*e 19 listes ag “hose from which there can be no
darogatisn in timy of eriuis. C A dchbh thubxfore sabdaﬁts ahich could be removed '

ey case-lad *n hhﬂtﬁle uG ‘be - Opo€ JOE_C be a avourﬂa;e senqe.

65. Tae im,c taneco of the -voird "sclel;" sh~uld be noted. 19/ " It may well happen .
shat, withln the scope of the'¢livce of deinzaticn, the measures strictly required

ay uhe situation involye uchkion dimzsntoed a-ainst - o ‘pacially affecting -~ a group
telonging, for ipstzne:, €5 a par;;eil rorate ar roligion (for example, the guelling
of a piefd, oo oo ' ST e s T e ?};? o
65. In =0 far as guch astion moy be descritad as diseriminatery, it would not ~
conctitute dircrimipatizn "gcleiy" on the grounds of rac2 or religion ... since
it was rendered A223383ry to veia wxfand :trxct1"’r=auire4 by the situatlon, .

Such, ?thie&&ﬁ; 5 tho pva?ajL;35 iiterprezacion glven by dactrine. .

(£) The nrin“i ie of r:llﬂrnbﬂxﬁt ni cartain fundaﬁental'rights'

67. ALY the ralevint instrimanti e3a%ablish a list of h“'nuiples which admit of
no derogalion in any nir-umatancez. Although the lict vavie,_w“om one instrument
to drgtigr, U inmalienabilisy ¢ ti~ follow ir:U prin:;ple“ is common to dll of .
them: - ~.* o : - - R

Right te life (Cuvenart, zr*.(; Euron=zan Cocnveation, ars.2;
Azepican Uonventing, 200.473

Prehibition of Lovture

\ 3 '-.a.l.t 3’ AT . ; ; F‘...U.r‘dtean CC"'E. v bi OII, ar t L] 5|
Ah-lex Lﬁ-au CC‘---eﬂ.;... N 3 = b'
. -

< B,. Memoranda-and documents;

w
]

-3,

t

e

1

7 18/ ISom.y freland v. UaZted Kingdem casc,,
“7Val.23=1, repnrs of tnes uOﬂmtu,Jon, B.l24.

19/ Ta this comneetion: op.ciz. (7 ea?-ngta 55, Comn;*tee of experts on human

rizats of the founcii of _uroncj_:: 5.59.
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In cases such as theose mentioned above, therefore, since the periods follow
each other consecutively, a state of emergency has become the rule since 1959.

4. Comgléx states of emergency

118. These are by their nature the most d ifficult %o analyse. They have a common
feature, the great number of parallel or simultaneous emergency rules whose
complexity is increased by the "piling up" of provisions designed to "regularize"
the immediately preceding situation and therefore embodying retrcaciive rules and
transitional regimes. This device is generally supplemented by the enactment of
repressive laws assuming the features of ordinary laws (for example, nztiocnal
security laws, the accumulation of which produces the effects associated with
state of emergency.) '

119, The case of Turkey appears to come into this category. 4 state of siege has
very frequently been established in this country and has been modified by successive
proclamations in conditions of such complexity that, in many cases, it becomes very
 difficult to determine the legal basis for decisions taken under the emergency -
POWers. '

120. As always in such situations, there is an original reference model which
remains applicable. Like the Constitution of 1924, the Turkish Constitution of
1961 defined different states of emergency with some degree of precision. These
provisions have been subject to much subsequent modification, which has gradually
altered their character, as the two following examples show.

121. A% the constitutional level, for exsmple, the "12 March" regime (the period
frem 1971 to 1973) first limited the proclamation of the state of siege to

10 provinces and then extended its scope to the entire country. In order to
ratify this situation a_postepiori, a special law was enacted (Act No. 1402 of
13 March 1971), which added new procedures to those already provided for in
“articles 123 and 124 of the Constitution of 1961 mentioned above. ’

122. A similar process, in another form, is revealed by analysis of the reforms
made during this period in the organization and procedure of military courts.

Act No. 353 of 26 October 1963, which referred only to the functioning of military
courts in time of war, was the subject of a series of amendments, some of which
were of a provisional character. Specific mentiocn should be made of the amendments
introduced by articles 15 and 23 of Act No. 1402. Article 15 seems to provide

for the establishment of special courts, deepite the prohibition of principle
expressly provided for by article 32 of the Consfitution. '

123, After the Constituticnal court had condemned the article on this ground, it
was amended by Act No. 1728 of 15 March 1973 with a view to "regularizing’ the -
situstion. Article 23 was also to be declared unconstitutional by a seconé order
cf 15~16 January 1972 on the ground that it provided for continuation of the
operations of military courts despite the termination of martial law. However,

Act No. 1699 of 15 May 1973 "regularized" the situation by incorporating the article
that had been declared unconstitutional directly into the Constitution.

124. Because of the growing complexity of this overlapping legislation, it has
become extremely difficult in practice to contest the legality or constitutionality,
as may be the case, of the state of emergency.
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Prohibition of slavery (Covenant, art.8; European Convention, art.4;
American Convention, art.6);

Prohibition of retroactive penal measures (Covenant, art.l5; European
Convention, art.7; American Convention, art.9). :

Tﬁis is the minimum pnovided'fcr'under the European Convention; in addition,
the Covernant and the American Convention provide for:

The right to recognition of legal personality (Covenant, art.l6;
American Convention, art.l18);

Freedom of conscience and religion (Covenant, art.18; American

Convention, art.12). : :

. *

Lastly, the principle of inalienability extends to other prineciples which
vary according to the instrument concerned. ' The Covenant, for instance,
provides especially for prohibition of imprisonment for civil debt (art.ll),
while the American Convention goes still further since the list includes:
.righta of the family (art.l17), rights of the child (art.19), right to a
nationality (art.20) and right to participate in public 1ife (art.23).

68. On this point, of course, each State is bound only by the instruments that

it has ratified. But the idea of a basic minimum, 20/ from which no derogation

is possible, is present in a sufficient number of instruments to justify our
approaching the matter by reference to a general principle of law recognized in
practice by the international community, which. could, moreover, regard it as a
peremptory norm of international law within the meaning of article 53 of the

1969 Vienna Convention on the Law of Treaties, whereby "... 2 peremptory norm

of general international law is a norm accepted and recognized by the '
internstianal community of States as a whole as a norm from which no

derogation is permitted ...". It therefore seems to us that the peremptory

nature of the principle of nonédercgation should be -binding on every State,
whether or not it is a party and irfrespective of the gravity of the circumstances.
In this connection, it should likewise be noted that in time of war, and even

in the case of armed conflict not of an international character, article 3,

which is common to the Geneva Conventions on the humanitarian law of war,
prohibits Mat any time and in any place whatscever" the infringement of a basic

- set of principles that are deemed to be inalienable, such as prohibition of torture.

20/ See the list referred to (para.67), which provides for four fundamental
) f‘ights . ' . ’ . '
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111. Similarly, nearly all provisions of South African ordinary law relating to
security, which impose heavy penalties for the comnission of volitical offences,
as well as the legislation governing the situation of detained persons, have been
made applicable in Namibia. 2 S

3, FPermanent gtaftes of emergency ' ' e

o e

112. This heading covers the institution, with or without proclamation, of states
of emergency which are perpetuated either as a result of de facto systematic
extension or because the Constitution has not provided any time-limit g_priori.

113. Of the different variants of this situation, the following cases have been °
singled out as good illustrations.. '

114. A first form of perpetuation consists of systematically extending the atate of
emergency. Here, too, the exception tends to become the rule, since the country
is governed by a systematically renewed state of siege. According to the report on
Paraguayprepared in 1978 by the Inter-American Commigsion on Human Righta, it was
not possible to determine exactly how long the country had been under an emergency
regime, since the regime seemed to date back to 1929, with a trief six-month
interruption in 1947. 30/ In other countries, the Constitution authorizes the
Chief of State %o declare a state of emexgency, thus ensbling him, under special

- powers, to take the measures required by the.circumstances. It was under such
gpecial powers that, in Cameroon, for example, the legal regime of a state of

. emergency was instituted by an executive order of 4 October 196l. As a result,
the state of emergency has been in effect since 1969, since the order authorizes
the declaration of a state of emergency "in the event of repeated distixrbances
undermining public crder and State security". The extension of this situation is
not, therefore, a direct result of the proclamation of the state of emergency but
of a wide interpretation of the special powers delegated to the executive power
under the state of emergency itself. : -

115. Since that date, more than 35, laws, orders and decrees have extended the state
of emergency every four or six months.

114, In Haiti, Parliament seems regularly to confer full powers on the Chief of State
at the end of every parliamentary sessiom, while, accordirg to a report by the '
Inter-American Commission on Human Rights concerning that country, 31/ most of the
. besic Fuarantéés have been suspended by anmual decrees gince 1971. .
117. These different examples have common features:

Lass ahd less account is taken of the imminence or otherwise cf the danger;

The principle of proportionality is no longer considered to be fundamentalky -

. No +time-limit is snvisaged.

2;/"3ee documents E/CN.4/1030/4dd.1, para. 93 E/CN.4/1222, paras. 332 and 333:
B/CN.2/1511, paras. 372 and 376 and E/CN.4/1428, para. 419. See also the report by
the Intermational Commission of Jurists (16-18 July 1978) issued by the
Tnited Wations Centre against spartheid.

20/ CIDH/OEA/Ser.L/V/II.43, 31 January 1978.

31/ QAS/Ser.L/V/II.46-Doc. 6, Rev. 1, 13 Decembe? 1579.
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This will apply a fortiori in the event of purely internal. disorders. . It would be
paradoxical if the guarantees in peace-time were wezker than those in war-time.
Similarly, mary national constitutions, as we shall see, embody a series of
inalienzble. rights which are very similar to the list set .forth in the international
instruments, although they sometimes go further. -

69. After this analysis, one clear fact emerges: above and beyond the rules which
have just been erumciated, one principle, namely, the principle of provisional status,
dominates all the others. The right of derogation can be justified solely by the
concern to return to normality. : , :

70. In conclusicn, and without further ado, we shall consider the seemingly special
case of the exceptional circumstances cornected with force majeure (cataclysm,
natural Aisasters, ...). The principles that have just been analysed apply here
in their entirety.

71. Reference must be made in this regard to the position of the ILO Committee
of Experts on the Application of Conventions and Recommendations. In its study of
the reports on Convention No. 20 on forced labour, it takes the view that, if the: ,

Convention does. not apply to all labour or service required in cases of force maieure,

it is en condition that certain limits which it stipulates are observed: .there must
be a genuine case of force majeure, ji.e., the life or well-being of all or part of the
population must be in dangers . and the duration, extent and purpose of the.sarvice- .
required must be strictly limited by reference. to the exigencies of the sitw tion -

(see general report of 1979). - _ o .

L

72. Consequently, the case of force majeﬁre, differs from the previous case'dnly:in
its causes, which have no political commotation, and not in its legal effects, . which
are similar.

B. Comparative anélysis of *the guarantees vrovided by national emeréenqy legislation

73. This analysis indicates that the guarantees afforded under internmational lew
age-the reflection of those generally recognized - in theory if not. in practice -
under mmicipal law. This emerges clearly both from the replies of the Governments
which agreed to take part in the study and from the work carried out, at the legal
level, by non-governmental organizations and, in particular, by the International
Commission of Jurists. . Obvicusly, systems of national legislation reflect the
various legal influences throughout the world just as they do the vicissitudes in
the history of States, There is, however, sufficient reference to common ideas

to enable them to be broadly classified on the basis of the following four criteria:
forms and modalities of applicaticn: states of emergency introduced: effects in
tirms of place and duration: and extent of the rights and guarantees likely to be-
affected.

74. For the time being, we shall adopt a purely formal approach to this legislation,
leaving until later an analysis of the discrepancy that frequently exists between
the forceful nature of the legal solutions adopted and the numercus deviations noted
in practice.
1. The different forms of emergency lecislation =nd the medalities of its
application

Z?. _Subjecﬁ to certain individual characteristics - or errors resulting from the
difficulty in obtaining up~to—date information in this field, for which we may be
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104. In varying degrees, the fcllowing cases illustrate - or have illustrated - this
situation. ' :

105, The report of the Human Rights Committee concerning Suriname emphasizes that
"neither a statc of emergency nor a state of siege had been proclaimed in Suriname,
evern though a de facto state of emergency had existed for one or two months after

the 198C coup d'état". 25/

106. In Uganda, although the Chief of State then in office lifted the state of
emergency within two mcnihs of assuming power, he took advantage of the abolition of
Parlisment to legislate by decree. Many instrumenis azppeared tc have been enacted
which had the effect of gradually modifying the institutionsl machinery cf the State,
while restricting the exercise of public freedoms. For example, decrees Nos. 7, 13,
and 15 of 1971 gave official sanction tc the powers exercised by the security forces;
Aecree No. B of 1972 granted those forces immunity; decree No. 7 of 1972 then
authorized them to use force for the purpose of arresting persons suspected of anmed
robbery or of preventing them from escaping; decrees Nos.: 3 and 12 of 1973 set up
military tribunals with jurisdiction over civilians suspected of acis of seditiomn

or gubversion. o

107. In certein respects, the case of South Africa comes into thé same category,
although, in some regions and more parficularly in the 'Bantustans', a state of
emergency has sometimes been declared. gg/ In all other cases the applicable
legislation produces similar effecte to those asscciated with emergency situations,
although none of the rules of form described in the reference model are respected
prior to its implementation. Such legislation is fully in force in the ferritory
of South Africa. : '

108. These enactments, which take the form of “ordinary law", contain substantive
rules that are characteristic of emergency legislation, as is shown by the use to
which they were put in Namibia, a country occupied by South African military forces
and therefore in a state of war. In order to deal with this situaticn, the
so=called "ordinary law" in force in South Africa was applied.

109, Tn cther words, through the mere application cf ordinary South African law,
the same effects were obtained in Namibia as would have been produced by the
proclamation of a state of war or even of a mere st:te of emergency. 21/

110, Thus,all the South African laws which carry the dsath penaliy for.politicall offences
in peace-time were made applicable in Namibia on account of the state of war, namely,

the Terrorism Act, No. 83 of 1967, the Sabotage ict, (General Law Amendment Act,

No. 76 of 1962) and the Internal Security Amendment Act, No. 79 of 1976. 28/

25/ Thirty-fifth session, supplement No. 40 (4/35/40), p.66, para. 297.

26/ We refer tc the declaration of a state cf emergency in the Transkei on
5 June 1980, under section 44 of the Transkei Public Security Act and to
Proclamation 252 of the Emergency Regulations of the Ciskei, September 1980.

27/ BSee +he repbr‘c of the United Nations 4d Hoc Working Group of Experts on
viclations of numan Tights in southern Africa (E/CR.4/1425, paras. 375 et sea.).

. 22/6 See, for axample, documents E/CN.4/1270, para. 296, and E/CN.4/1429,
para. 406. , : . )
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forgiven - the comparative anzlysis revezls that four types of legislation are
_ generally provided for, often on & cumilative basis, under municipel lawtg;/

(a) Cmergency regimes proper, which are designated in 2 veriety of ways
depending on the country: apari from the conventional states of war, siege and -
emergency, reference is found to gtates of intern=l crisis, necessity, alarm, alert,
disturbance, internal disorder, emergency, internal defence, assembly, catastrophe,
or even martizl law, prompt security measures, etc. These regimes are generally
determined in advance - "held in reserve", as it were - under constitutional
provisions or special laws. Their mzin purpose is to effect transfers of competence
withim tite executive power (civil powers - military powers) and the judicial power
{ordinary courts - special courts) or between those two powers. In principle, they
do not effect any transfer of ccmpetence from the legislature to the executive and do
not accordingly authorize the authorities to legislate by decree. The application -
of such regimes generelly falls within the competence of the executive, subject to
deliberation by or advice from parliament, either concurrently or subsequently
(ratification or extension). :

(b) Measures of legislative empowerment, on the other hand, are designed to
transfer <o the executive =1l or part of the powers of the legislature except, in
. principle, for the power to amend the constitution. According to terminology that
varies from country to country, the executive is authorized to legislate by “orders",
"emergency laws", "decree laws", "regulatory laws", "regulatory decrees",
- "proclamations”, etc. The actusl empowerment procedures are always laid down in the
Constitution, which sets general limits to the delegation of power: it usually R
stipulates that the empowering act must specify the content, purpose and scope of the
powers delegated. Tn other vords, the authority vested in the executive extends
solely to specific. matters. Mawy constitutions also require that the empowering
act should set a time limit to the delegation. Less often, the constitution specifies
that the measures taken under the empowering actshall be subject to subseguent -
ratification, generally by parliament.

. (c) Emergency powers subject to legislative ratification derive from the sane
idea, with this difference: ~parliament intervenes not a priori to empower but

2 posteriori, ratification being mandatory whereas it is not always provided for in
the case of empowering acts. However, in the absence of a framework pre-determined .
by parliament, the executive enjoys greater latitude in such a case to determine the
areas in which it may be required to legislate. ’

(4) Emergen owers thro sel f-empowerment the executive: This category,
sometimes kmown as "special powers", can be clearly distinguished from the two
preceding categories in that it precludes any intervention by parliament. A
substitute guarantee is normzlly provided for: the head of the executive is required
to consult in advance, or simply to notify, certain official bodies which vary
according to the country {Council of Ministers, Constitutional Court or Council,
Presidents of Assemblies, Council of State, Supreme Council of the Revolution, etc. ).
We thought it might be useful to give an example of this category W analysing
briefly the special powers which article 16 of the French Constitution confers on the
President of the Republic in the event of a crisis, our reason being that this article
has been copied, subject to certain modifications, by a large number of new States.ggf
The effect of this regime is to concentrate all powers in the hands of the executive
except the power to amend the constitution. Any infringement would amount to a
"erime against the Constitution" under article 114 et seg. of the French . Penal Code

21/ See Olivier A. Echappe "Tableau comparé des systémes d'exception”, Pouvoirs,
No. 10-1979, Presses Universitaires de France, Paris. ’

22/ See Michtle Voisset, "Une formule origindle des pouvoirs de crise", Pouvoirs,
op. cit., see footnote 21. o '




CHAPTER II

THE EFFECTS OF STATES CF EMERCENCY

4. Classificaticrn of states of emergency: from theory to practice or she
Teference modsl and risks of deviatiom therefrom

96. A comparative study of the implementation of states of emergency rather than of
legislation brings out several situations particularly emphasized by the reporis
submitted to the Human Rights Committee under article 40 of the Internaticnal

Covenant on Civil ind Political Rights.

37. In an increasing numbér of cases, the practices analysed seem actually %o be
ndeviations" from the %theory of exceptional circumsiances in that they tend more
and more to depart from the "reference model” jescribed in the preceding chapter.

98. For the purpose of clarification, the seeming ”deviatiohéﬂ most frequently
encountered in practice have been grouped in five eategories.

1. States of emergency nct notified

99, As far as municipal law is concermed, this practice is in keeping with the
reference model. It is open to criticism only from the standpoint of international
law: for example, in cases where, although a State is bound by an international
instrument, it does not camply with its obligation %o notify the other States parties,
through the depositary of the relevant instrument, for example, under article 4, :
paragraph 3, of the Covenant. .

100. This omission has the effect of precluding the international surveillance
authorities from exercising their judgement to the fullest extent. .

101. The Human Rights Committee has expressed concern at this situation and, in
application of article 40 of the Covenant, has reminded the countries in quesiion

of their obligations. In +thig connecticn, reference will be made to two cases:

studied by the Committee in its reports tc the Gemeral Aassembly at its thirty-fourth.gi/
and thirty-fifth 24/ sessions.

102, On thig occasion, the Committee explicitly recalled "that any State party ...
availing itself of the right of derogation' was required %to inform the other States
parties of the provisions of the Covenant frecm which it had derogated, and of the
axtent of, and necessity for the derogations, and it Tequested information cn the
reasons why those reguirements had not been complied with.

2. De facto states »f emergency

103. Unlike the preceding situation, here there is no proclamation or termination of
the state of emergency or {and this amcunts to the same thing) the state of emergency
subsists after it has been o>fficially proclaimed and then temminated. More and more
instruments are then promulgated which gradwally suspend an increasing number of
rights and guarantees when, according to the law, such rights and guarantees can be
suspended only in virtue of a declaration or preclongation of a state of emergency.

22/ Thirty-fourth session, supplement Ho. 40 (4/34/4C), ©.72, para. 293.
24/ TIbid., thirty-fifth session, supplement No. 40 (4/35/40), ».55, para. 247.



and, upon the request of an absolute majority of the members of each of the Assemblies,
the offenders may be brought before the High Court of Justice, which is itself
composed of members of Parliament. For this reasen, the French Pariiament cannot be
dissolved for the duration of the special powers. Apart from this extreme case,

there is no direct contrcl by Parliament. The competent courts may, however,

exercise control indirectly, not over the validity of the proclamation of the special
powers but over the measures taken pursusnt to those powers, as is the case in France.
The Council of State (Conseil 4'8tat), which exercises contrcl over the legality of
all acts by the adrinistrative authorities, has h:d occasion to deel, a2 posteriori,
with measures taken under article 16 of the Comst.fution. It held that it was not
competent to review the decisicn which brought th: special powers into effect nor

the legislative measures taken pursuant to those powers, since the Council of State

is not empowered to call the law into question. It was, however, able to rescind
individual emergency measures. This control, wnich is extremely limited in

municipal law, is even more so at the international level: in this connection,

France has entered a reservation to article 15 of the Zuropean Convention which has

the effect of preventing the Commission, and also the Court, from exercising any
control over the conditions under which the special powers taken pursuant to

article 16 of the Constitution are implemented, at least so far as assessment of the . :
"principle of proportionality" is concerned. This brief analysis of the "common law"

of the various emergency systems indicates that, no matter what form is adopted, '
their implementation always involves a proclamation under mmicipal law. Parliament
is frequently associated with this, in a variety of ways which may themselves involve
a host of combinstions: for instance, the constitution may provide that.the :
legislative power, if in session, shall authorize the executive to declare a given
emergency regime but, if it is not in session, it will be for the executive to take
the initiative. And as a general rule, once parliament is meeting in ordinary
session (or extraordinary, depending on the circumstances), it will be required to
ratify either the implementation of the emergency regime itself or the measures

taken pursuant to it or else to decide on its extension.

2. Situations that warrant the introduction of a state of emergency

76, All constitutions or special laws contain provisions setting forth in legal
terms the situations of crisis that may be invoked. Such acts are defined in an
infinite variety of ways, as is evident from the documents received, in particular,
the study of the International Commissiorn of Jurists.

77. The texts are not often drafted with a2bsolute clarity (but see the replies from
Belgium and the Sudan) and they refer to vague ccncepts such as maintenance of the
peace and of public order, imminent national danger, internal disorders, subversion,
insurrection and "danger threatening the fundamental liberal and democratic ordexr"”.

78, However, two concepts emerge implicitly - and sometimes explicitly - from the
wording used or from the context:

?he goncept of imminent danger: hence the need for a prompt reaction, which
justifies the transfer of certain powers from the legislature and judiciary
to the executive;

The concept of self-defence and its cerollary: the adequacy of the measures
taken in terms of the circumstances. '

3, Bffects in time and space

79. Some constitutions do not seem to mention amy time-limit: in such cases, the
state of emergency can remain in force as long as the circumstances that warranted
its declaration subsist. ‘



89. Subject to local adjustments, ceriein Governmenis which nave recently revissd
their constitutions -~ or have expressed keen concerr irn this conmection - have been
guided by this i¢=al model.

a0. Thanks tc the kindness of my colleagues ané of the Sub~Commission, I am &lso
zvle to illustrate my remarks by certein cases which may be of value by way of
example. ‘

01, In Costa Rica, the proclamaticn of a state ol emergency can come within the
irect competence of Parliament. When the latter is not in session, this power

vests in the executive bu® th: proclamation serves to convene Parliament in
extracrdinary session within 48 hours. The proclamation by the President lapses if.
it is not approved by two~-thirds of the members of Parliament. 4 fixed time-limit

of 30 days at the meximum is expressly provided for and cannoi be extended. The
Constitution lists a2 priori those ariicles likely to be affected. Lastly, article 9
of the Conmstitution prohibits any delegation of a power to others.

92, The Constitution of Sri Lanka was amended in 1978 in a manner which from the
normative point of view, fully reflects the need for guarantees which, in our view,,
are connected with the acceptance of a2 state of emergency. In the first place,

it mekes a point of specifying that the comstitution provisions cannot themselves

be affected by the Public Security Order which, according toc our interpretation,

means that most of the fundamental rights described, such as those in chapter III,

and with the exception provided for in article 13, cannot be subject to derogation:
this applies in particular to the essential rights involved in the defence of an .
arrested person. It also establishes stringent machinery for the automatic convening
of Farliament and time~limits thet make it possible to avoid uncontrolled prolongations
and extensions.

93. The reply from the Swedish Government throws some interesting light on the
question of rights from which.no derogation is possible. Chapter II of the
., Swedish Constitution defines rights and freedoms some of which cannot be restricted
" even by an act ot Parliament. This funuamental rule applies even if the country is
at war or exposed to the risk of war or if it is in an exceptional situation that
can be likened to a situation of war. In other words, the irrevocability of the
principles has been expressly affirmed, even in the presence of the concept of

exceptional circumstances.

34. The legislation in force in the Egyptian Arab Republic, as reflected in the
State of Emergency Act No. 161 of 1958, as amended in 1967 by Act No. 60 and in
1972 by Lct No. 37, pays particular heed to the temporary nature of such situations.
Since 1972, the duration of the declaration of the state of émergency must e
specified in advance. There is an automatic procedure whereby the declaration
lapses if the National Assembly has been unable tc reach a decision, and a.ceriain
number of fundamental rights are granted. tc prisoners while the state of emergency

remzins in force,

9%5. It therefore seems to us that the model which we are proposing as a basis for
analysis is supported by these examples and we accordingly believe that this
"reference model"™ could be adopted for the study. It is in relation to this

"common law of the state cf emergency" that we propose to describe as a counterweight,
the apparent "deviations" that are too frequentily noted.
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B8C. 1In most cases, however, clauses imposing time-limits are included. They take
four forms:

The basic text does not include a time~limit but stipulates that the
proclamation of the state of emergency itself shall set such a limits

A fixed time-limit is expresslj laid down in the basic text and cammot
be extended {in Costa Rica, for example it is 30 days)

_The fime-limit mey be extended without arny condition other than compliance”
with the requirement to renew the formaiities of proclamation (this is
the most frequent case);

Systems providing for a limited extension, which amount tc a2 compromise between
the' two previous systems: either the limit is expressly provided for in the
text (for example, in El Salvador, it is 30 days and may be extended only

once) or it depends on the occurrence of some event. -

It will be seen that the variation in the choice of one or the other option depends
less on the country than on the nature of the emergency regime in gquestion: a
state of siege will fazll into the third category, while a state of emergency will
fall into the fourth.

81. Ratione loci. Most systems provide that the suspension of guaraniees may
apply to all or part of the territory. In the latter case, the areas or localities
must be expressly stipulated. In federal countries, the introduction of any
territorial limitation is usually a matter for the federal authorities (in Brazil
and Mexico, for example).

4. Determination of the scope of application of guarantees which may be subject
to suspension or restrictions :

82. Ratione personae. 4 state of emergency has effect erga 6mnes, although in a
few cases, such as that of Bolivia, the Constitution apparently provides that the
state of emergency shall have effect only as regards certain persons.

83, Subject to this reservetion, there are three main cases:

No provision expressly defines the rights and guarantees that are subject to
derogation or restriciions. Such @ situation involves an obvious risk of erroneous
interpretation, as happens, for instiance, in the case of habeas corpus where there is
no specific provision for its protection. In practice, there is a tendency in
such cases, for national case law to hold, either that the remedy itself has been
gsuspended or, and it comes to the same thing, that it can be inveoked only in defence
of those guarantees for which suspension is not provided and which, as we have seen,
are not listed themselves.

Express vrovisions listing ip negative terms the rights and guarantees that
cannot be a2ffected.

The reverse solution - the rights and guarsntees likely to be affected are listed
in positive terms and exhaustively {(as, for example, in Coste Rica and Panama).
This approach is obviously the one best calculated to guarantee individual and
collective liberties.
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84. It has been noted that municipal law, like international law, almost invariably
asserts the inalienable character of a minimum of guarantees. The guarantees most
often referred to are: the right to life, prohibiticn of slavery, and of inhuman,
¢cruel or d:grading treatment {especially torture), and respect for the principle of
+he non-retroactivity of criminal laws. i

£5, Purtrermore, it is gratifying to note that the entry into forece of the relevant
international and regional instruments has brought about a significant increase in *he
range of righis and guarantees recognized as inelienzble.

86, On the basis of this comparative approach to naticnal lzws, the following
conclusions can be drawn:

There is a striking correspondence between national and international
instruments in that they always seem to provide for control in a state of
emergency, and control means criteria and the possibility of ensuring that
they are respected:;

Despite the wide variety of criteria, there is always present the idea that
such control will be possible and that it will be exercised at'three levels:

Assessment of the powers of the authority which takes the decision,
to which the formal act of proclamation corresponis;

Assessment of the circumstances which warrant the entry into force
of the state of emergency; -
issessment of the adequacy of the measures taken, to which the
procedures for extension and, in general, the stipulation of a
time-1imit correspond = or should correspond. o

87. Lastly, there are two main features:

The measures involved are provisional by nature, so that the constant;
specific and immediate objective of the authorities is a return to normai;

There must be no =zlteration in the beses of the institutions whose functions’
are modified to meet -the needs of the moment, sc that they can revert to their
original function when the crisis has been overcome.

£8. These are the principles which seem, in the instruments, to underlie both
international law and the more progressive forms of mmicipal law.



