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Introduction

“Fi © In its resolution 1982/34 of 7 May 1982, the Economic and Social Council

authorized the Sub-Commission to establish annually al wopking group on .indigenous
- populations to review developments pertaining to the promotion and protection of
the human rights and fundamental freedoms of indigenous populations, including
information requested by the Secretary=General annually from Governments, specialized
agencies, regional intergovernmental organizations and non-governmental: organizations
in consultative status, particularly those of indigenous peoples, to analyse such
materials, and to submit its conclusions to the Sub-Commission. It further decided
that the Working Group should give special attention to the evolution of standards .

concerning the rights of indigenous populations.

2.  Accordingly, appropriate communications requesting such information were
addressed by the Secretary-General to Governments and to organizations referred to
in the resclution. e N S PTHTET O ay :

3. The present documént‘cbﬁtéins the répliéﬁFhéceived from non-governmental
organizations up to 14 May 1984. Additional replies, if any, will be published as
addenda to this document, . .. . S R A

Information communicated by noﬁ;governmental organizations */

E'InteEJParliéﬁéﬁféry Union

L [Original: FRENCH]
{17 February 1984)

The Inter-Parliamentary Union transmitted the following paragraphs from the
resolution entitled "The role of parliaments in promoting the process. of - -7
decolonization and in promoting the political, economic, social and cultural rights
of ethnic groups within multi-ethnic States, particularly with a view to encouraging
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&, man rights and.fundamental
freedoms without any- discrimination as to national’ or ethnic origins,
language, religion or sex;

Stresses that any activity which may threaten the existence of these
minorities, discriminate against them or impede their right to freedom.of
expression and development on an equitable basis is incompatible with the
fundamental principles of the United Nations Charter and should be condemned;

%/ International Council of Women and Socialist International have
communicated to the Centre for Human Rights that at present they have no information
to be submitted to the Working Group.
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,Lalls. upon the Parliaments and Goverrnments of all States in the world to
prevent and ellminate any discrimination based on race, religion, colour,
descent or national or ethnic origin;

Requests Parliaments and Governments to ensure the right of national, ethnic,
religious and linguistic minorities to use and be educated in their. ‘mother
tongue, as well as to develop their own culture and to participate, on an
equal footing, in the cultural, social, economic and political life of the
country in which they live; N VA .

Strqngly encourages all Parliaments to draft, in their respective countries,

legislation aimed at guaranteeing to ethnic minorities political, ecconomic,

social and cultural rights, as well as representation in the national
:'Parliament notW1thstanding any restrictive clauses'-“ -

Urges all Governments and Parliaments to encourage and enable minorities to
maintain and develop cultural and social contacts with people of their .

. #territorial: 1ntegr1ty and political independence of the country in whichi:
w they live; : . ) i 3

Welcomes the work being done in the United Nations on the drafting of‘the
~text of'.a. declaration on the rights of persons belonging to national
*ethnic religioue and linguistic minorities- , S SemoLonT

Calls upon all Governments and Parliaments to support these efforts of the
'United Nations concerning the elaboration of that declaration.“ '

world Council of Churches

[Original: ENGLISE]

[28 February 1984]

The ‘Commission of the Churches on International Affairs of the Worid Council

of Churches has supmitted a document entitled "Land Rights for Indigenous People" ;j;"

the contents of which are as follows:

Preface; Introduction; Land Rights for’ Indigenous People; Case Studies; -
Appendices; Selected Resources on Land Rights; Selected Indian Organizations;
Announcements.

,fif‘ ; N The Minority Rights Group -

[5 March 1984]

' The Minoritj Rights Group submitted a copy of its report No. 60 on-: 1nd1genous L

peoples, entitled "The Inuits (Eskimo) of Canada™ 2/, the confents of which are.
as follows:

1/ The full text of the document is available for consultation at the
Secretariat.

2/ A copy of this report is available for consultation at the Secretariat.

"inational or ethnic origin, on the basis of strict respect for the sovereigntfr,- '

[Original: ENGLISH] -
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Introduction; Origins; Colonization; . Governmental Intercat and Involvement;
The Growth of :inuit political consciousness; The Rcad to Nunavut; The quist
revolution; The Aftermath of James Bay; Labrador and the WéSterﬁ'Arctic; The
Economy; = The Future; Conclusion.

Select Bibliography; Map.

‘World Federation of Trade Unions

' ~ [Original: ENGLISH]
-0 [14 March 1984])

The problem of discrimination against indigenous populations is undoubtedly part
and parcel of a wider context of persisting state of the present international
situation in which the prineiples of equaltity and the right to self-determination,
Justice and real democracy have not yet: been:fully realized by many nations. In
parbicular, ‘the Process of-decolonization has:not:yet been completed. and transnational
corporations-contimie to deplete the maturali resources of those countries which have
not yet acceded to political independence thus cireating fundamental conatraints for
the full exercise of national sovereignty.

The WFTU has always been in the forefront of the struggle for equal rights and
against any discrimination based on racel’ aex, language or creed, that :the Charter
of the United Nationz seeks to eliminate through the collaboration of States. At
present. WFTU: isi especially preoccupied by the worsening position of indigenous -
populations in the fielde of work and soeial policy generally.  ‘The acute problems of
the second generation of migrant workers indicate the trzent need to provide more
efficient protection to indigenous.péoples: wherever’ they are through concerted
international action supplemented by additional measurss to be taken on national
level, o

' In order to improve the present position of indigenous populations WFTU
proposes the following measures. o be considered for action by the international
community: -

Efforts in this respect should be concentrated on the pertinent organs of the
United Nations with a view to elaborating necessary priority programmes suited to
the respective regions; ' I e

Implementation without delay of a preliminary assessmant of basic needs of
indigenous populations including their right to sducation, right to health, medical
help and other social services and the right tc social security and to protection
of work; .

The elaboration of an international convention with a view to disseminating
world-wide basic information on the most important needs of indigenous peoples and
requiring all- States to recognize thé indigenous people as a special stratum
requiring more -efficient protection; - ' - :

Recoghition of the right of indigenous peoples and migrant workers to Jjoin
trade union organizations of their own choosing without any restriction.

it
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Survival International

[Original' EHGLISH]
HRSE o e Dy sen
LAND; NATURAL Resotmcss mm TRIBAL PEOPLES e |

~Tribal societles are unusual anong the world's societ;es in that: their S
particuler economiz, -social;- political and-religiotis organizations:have evolved in:.
direct relation.to specific habitats and localities,' on vwhich they-depend for their
subsistence almost exclusively. The immediacy and intimacy of their relations with’
their natural envircnment mean that their disruption places in jeopardy the-supvival
of the society in a way not true of mora trade-oependent societies whose relations
with the environmcnt are: neither Bo direct nor eo controlled R T

P el

Because access to- land is such a:basic need of tribal society, their systems~-=uw
of land owherskip are tcth varled and subtle, but rarely treat land as a commodity
or individuzl's property. .. More usually, tribal concepts of land ownership.. :
approximate ©o western concepts of communal: ownership, temporary usufruct, or. ccmmon
land. For many societies the idea of individual land ownership is alien and even
incomprshenszitie. Cons sequentliy, as tribal societies come into contact with invading
societies, the incompatibllity of their traditional:concepts with regard to land :
with the p“opc Ly concepts of the newcomersaggravates the ensuing conflicts over 7
resource use. S A S ' " '

Land codfliet under1ies the majorlty of- the problems being: faced by indigenous B
peoples werld~W1de. Withoiit ownership-of their: anceatral lands, deprived of access
to theip traditional resources, indigenous peoples' economies are undermined they
lose their autonomy and the:chance of determining their own' futures; their culitural
demise 1nevitsblj follows.

LAND RIGHLE AND IhTsFﬂATmON&L LAW
The.right oF tribal peoples to the owaershlp ahd use cf their land is enshrined :
in 1nternetiona1 law. . This right is nosi: unequivocaily recognized in article 11.
of the International Labour Organisation's' Convention No. 107, on Tribal and
Indigenous Peoples, whith states that "the: right of ownership, collective or
individual, of the members of the populations concerned over the lands which these
populations traﬁ*tionally ‘occupy shalil- be: recognized.” The Conventlon, originally.
formulated in 195{, ‘has since been ratified by 26 countrles (see also Bennett, 1978).

Although the rignts of trlbal peoples to the ownershlp of their traditional :
lands is not specifically mentioned in any of the charters, covenants, and conventions
adopted by the United Nations, nevertheless the .free access. of tribal peoples to’
their traditional means of subsistence is implicit in a number of these documénts.
Because tribal oocmeties, their economies, -goclal systems, political organizations
and religiouu baliefs, depend £o a. large extent on thair maintaining their linka. .
withitheir tradit1cnal -environment, breaking . these links impiies. the:-violation of
their econcmio, soelal, political and religious righta., These rights have been IR
recognized in the JWUniversal Declaration of ‘Human Rights.. (see—especially e 2ot
articles 17(2), 18; 22, 23(1},-25(1),. 27(1)); the International Covenant.on. Economic,t
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Social and Cultural Rights (see especially:-articles 1, 2, 6, 10, 11, 15(1), 15(2)
and 25 which acknowledges "the right of all peoples to enjoy and utilize freely
their natural wealth and resources"), the International Covenant on Civil and
Political Rights (see especially articles 1, 17, 18, 27), the Optional Protocol on
the International Covenant on Civil and Pelitical Rights and the International
Convention on the Elimination of All Forms of Racial Discriminatioh (see especlally
articles 1(4), 2(2), 5). Under certain circumstances the conditions imposed on
tribal populations .due -to the breaking of their ties with their .traditional resource
bases may be considered as tantamount to genocide under-article' II(c) of the - . .
Convention on the Prevention and- Punishment of the Crime of Genocide (see annex 7). ;

CASE STUDIES

In spite of the existence of this large body of 1nternationa1 laws and .
regulations, the right of tribal peoples to the use and ownership of their
traditional-lands (and other rights) is being consistently violated. Since the
submigsions- presented to the Working Group on Indigenous Peoples last year (1983),
Survival International has drawn attention to a number of urgent situations where
the survival of tribal societies are under immediate threat. The most pertinent of
these .cases are the foliowing ' - . : '

(a) Chittagong Hill Tracts' Ba;gladesh (see annex 2 for details)

For :everal years reedy acces3 to the Chittagong Hill Tracts of Bangiadesh has
been prohibited and details of the situation of the area have been slow to reach the
international media. Nevertheless; substantial documentation indicates that the
tribal peoples of the area who number between 340,000.and 600,000 are suffering .
severely from government policies to develop the area :and settle it with Bengalis.
Massive military involvement has :led to a number of massacres. .

The area of the Chittagong Hill Tracts has been for millenia inhabited by
tribal people. Their existence was formally recognized by the British during the’
coloniali-era though the passing of the Chittagong Hill Tracts Regulation of 1900.
Successive regimes since the grantines of independence have neglected the speclal .
situation of the tribal minorities in the Chittagong Hills and their land rights
have been denied. - Though Bangladesh has ratified .both the International Convention
on the Elimination of all Forms of Racial Discrimination and ILO Convention No. 107,
the terms of these Conventions have been consistently violated in its treatment of
the minority :peoples of the. Chittagong Hill Tracts. -The evidence available to
Survival International indicates that the local authorities and Bangladesh Governmentf'

are guilty of the crime of genocide as defined by the Convention on the Prevention
and Punishment of the Crime of Genocide. - : o

v B .

(b) Chico Dams' Philipg_nes (see annex 3 for details)

The Chico Valley in the northern Philippines forms part of . the traditional
homelands of the Kalinga, Bontoc, and Kankanai tribal peoples, In defiance of the
local population the Government has instituted a massive programme of dam. building,
partly financed by the World Bank, which threatens to flood the lands. of 85 000 -
tribal peoples. The int»ansigence of the Government in its dealing with the tribal
peoples has. forced them I:to armed insurrection in defence of their anceetral lands.
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The pursuit of these damming ‘schemes can qnly be accomplished at unacceptable social . :
cost in violation of the International Covenant on Econdmic, Soeial and Cultural”
Rights and in contravention: of :the World: Bank's: own .principles guiding its actions

in areas inhabited by -tribal peoples -(World.Bank 1582). : :

(c) . Repression of -Tinggian Tribes.pepple:n-}hiliﬁpines (see annex 4 for details) r;jm

i i T

Tinggian tribal peoples being forcibly evicted..from their traditional .lands to -make
way for a major logging and pulp mill operation run by the Cellophil Resources. -
Corporation. This violation of the Tinggian's territorial rights not only
contravenes the International Covenant on Economic, Social. and Cultural Rights but
also breaks national Philippine law according to which tribal territory is exempt’
from. -such projects. S : S

.. In August 1983 Survival ihteﬁnétibnél;é!pprtedlon,ﬁhe military repfession"of,‘ L

e “ 1

(d) Pblonoﬁbésté Deﬁéiopment Project: Bgééil?(ﬁéé.annexes_B and 6 for debails)

The rights of tribal peoples in Brazil. to the use of their traditional lands Iy
is recogniged in the. Bpazilian Constitution, on the Statute of the Indian and Gl
through Brazil's ratification of the International Labour Organisation's Convention: -
No. 107. The National Indian Foundation (FUNAI) is the government body charged with
ensuring;fhat; the. rights of. tribal peoples are respected, The Polonoroeste -
Development Project is a massive road-building, coldénization and agricialtural
development project in west-central Brazil which threatens the survival of some
8,000 Indians. of 25 ethnic groups. -In spite of international protest and in spite
of the subsequent introduction of an "Amerindian-eomponent® into the World Bank's
funding,: the Indiana_of.the area are still being. alignated from their lands and :
decimated by introduced diseases. T awn i : B

4 -

(e) _Biobis-Palcézu-Development ProjectEqué}uﬁiséeﬁéﬁnex T for details)

In 1980 the Peruvian Government announc an. initial plan for settling 150,000
families in the three. valleys of the Pichis,. Palgazu;and Pachites river valleys, an
area actually inhabited by Amuesha and Campa (Ashaninca) Indians. Following
prolonged protest,: US AID halted their funding of. the project, initiated a special
investigation of the situation and insisted that titles to "tribal lands" should be
furnished to the Amuesha as a "condition precedent" to their funding the project.
However, the titles so far provided to the 13 Amuesha communities to be effected
directly by the medified project are not their "tribal lands", and are much too
small for the needs of the communities. If the project goes ahead the survival of
the Amuesha as a. distinet people will be in jeopardy.

(f) Indians Mubdebéd,.Justide;Underminéd: Brazil (see annex B_féf?éetails)

During .the: latter half of.198%.s number of Indian leaders in Brazil were e
assassinated but the.Government took few effective steps to have those responsible. . -
brought to.trial. : The Indians’:rights were simultaneously undermined by-the passing..-
of various legislative. measyres;including one opening Indian territories. to. private. -
mining companies. Further.legislation currently before Congress threatens to.further.
diminigh the: Indians' few recognized rights. . e . ce
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(g) Indlan Massacre in. Colombla (see annex 9 for detalls)

The effective denial of - Indlan rights to their tradztlanal land in Colombia has.

led to severe land conflicts. Powerful landowners have:been supported by armed
forces in the take-over of Indian territory. In January 1984 in the Cauca area,
this led-to the massacre of at least seven Indians including a seven year oid girl.
More recent reports indicate further military repression of the Indians of the

Cauca area. Denial of the Indians' rights to land contravénes all the international
covenants, pirotocols, conventionsg and declaratlons noted above, all of which have

been ratified by Colombia.

{h) T1n Mlnes Thraateﬁ Yanomaml- Venezuela (see annex 10 for details)

The rivh of Venezuela L} Indians to protection and to their traditional Jlands

and other natural resources are explicitly recognized in the Venezuelan Constitution

and the Agrarian .Reform Law. Moreover, Veénezuela has ratified all the L

United. Nations charters, conventions, protocols, and convenants mentioned above. In
spite-of these provisos, concessions were granted last. year to allow cassiterite
mining in the heartland of the Yanomami Ind1ans, one of the largest and least-
contacted Indizan groups in Amazonla.

(i) Government-Resists Yanomami Land Glaim' Brazil (see annexes 11 and 12 for:
detalls) ' : : =

sThe Yanomami Indians in Brazil have suffered severely from the uncontrolled
invasion of their lands., The construction of the BR-210 highway through their

territory in the early 1970s follewed by the invasion of settlers and the continuing

intrusions of miners into many areas, have caused the.death of hundreds of Indians
and serious dispuption of their way of life. In December 1980, Survival

International, Survival International (USA) together with the American Anthropological

Asscciation, uhe Anthropology Resource Center and the Indian Law Resource Center
submittéd.a report to the Inter-~American Commission on:-Human Rights of the
Organization of American States asserting serious human rights violations. 1In

1982 the Brazilian Government decreed the "interdiction" of T.7 miliion hectares of
Yanomaui<land, but adeompanying assurances that definitive "demarcation ‘would soon
follow tiave not been honoured. Inctead, moves have been made to open the area to -
miningiinterestsb T

(3) Txukarramae Land Claims: Bra21l (see annex 13 for aetails)

The dup11c1ty in the National Indian Foundatlon s (FUNAI) treatment of the
Txukarramae Indians of the Xingu area of central Brazil provoked them recently into
taking hostages in an attempt to force the Government into keeping its promises.-
In spite of the statements signed in 1980, assuring the Txukarramae of territorial
security, subsequent land invasion has proceeded unchecked. Consequently: the
Indians took .nine officials:hkostage in March and April of this:.year and in:late

April the Government accededyto the Indians demands. JIt.is lamentable that in spite

of the Government's own Conafiltution, Statutes, International Law and promissory.
notes dissued directly to the-Indians all of which guarantee the Indians their land,
the only means by which the Indians can gain effective redress to their grievances
is through violence.

“ry
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SUMMARY AND CONCLUSTONS

The access of tribal peoples to the land and natural resources which they have
traditionally used is basic to their survival. International law recognizes the
right of tribal peoples to the ownership of their traditional lands. It is of
Supreme importance that the Working Group on Indigenous Peoples unequivocally upholds
this right 4if it is to fulfil its mandate of pbnmoting "the protection of: .the human

rights and fundamental freedoms of indigenous popu;atidna".z

The 10 case studies summarily presented to the Working Group illustrate the
central place that land conflict plays in the destruction of tribal peoples. Lack
of -respect for tribal peoples and their rights to their land is leading to their
gradual-elimination. The case studies illustrate that numerous factors are implicated
Ain-this process.including specific government policies, unilateral aid programmes,
multilateral.aid programmes, development by multinational corporationsg and other
wdindustrial and-mining interests, and direct pressure from the majority populations of
the nation States concerned. The violation of tribal peoples'.land rights is
occurring in defiance of both international and national legislature. Moreover,
existing legislation.is not only being ignored but actively modified. in order to
deny tribal peoples their future,.. . o o L

“The documeng;iéuﬁmittedqﬁg;éd;;iiélrIntérhéf;ona;;_ﬁaé.thelfbllowing,ﬁnﬁékééf *
ziii;-r Tabulégiéﬁ 6f—ﬁ§tifiéationsgpf C;n;entiénéggiiﬁégions mentione§ in texf,
 2;l,pghittagshgiﬁililTfacts;,,Béﬁéiadésh. e " |
. éhiéo'§;;;¥ ‘ﬁﬁiiiﬁpines; :

-

3

| ;54;; :Hepreéﬁisgmof Tinggian Tribespeople: Pﬁiiibbiﬂes.: i
5
6

Su. Polpnoro'e'é.{:é .Development..Project: .Brazil. e

. The Impact of World Bank Policies on Indigenous Peopies.
T j:Piehis~PaicézurDevéloﬁmént_Project:' Peru, '

' S.JJQihdians Murdered, Justiee Undermined;' Bré#il._'i_

i.indién-Magsacre;in Coiombia.:

”}in Minesﬁfﬂ?eatéﬁ Yahomami: Venéﬁueia;

11, Government Regists Yandmami Land Claim:. Brazil,
12. Violations of the Human Rights of the Yanomami-Peeple_inﬁgqazgl.,,T

- 13..- Txukarramae Land Claims: Brazil.

i/ The tekt 6f the_ahnexes‘willub; available for consultation at the.ﬁlf'
Secretariat. .
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Society of Friends (Quakers) o4 .
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Indigenous Populations: Treaties, Rights to Land and Self-Management: - The
Current Situation in Australia.  ~~ ~ o _ s

1 PR

TREATIES TRt oMl -

‘ A“In'1979'ﬁhe'Natibﬁél'Abﬁ%fgihai'Coﬁfeiéncé'(ﬁéae up of Aboriginal and Torres

' Strait Islander representatives from around Austxglia) called for .a Tréaty torbe
negotiated between the Aboriginal people and the Commonwealth Govermment. A group
of white Australians under the sponsorship of a small group of well-known and’
respected peocple, formed an Aboriginal Treaty Committee, chaired by Dr. H.C. Codmbs
(former Governor of the Resexrve Bauk.of Australia). - o ceTT

The Aboriginal Treaty Committee produced a number of discussion papers, a
regular newsletter, and a publication called It's Coming Yet ... An Aboriginal-
Preaty Within Australia Between Australians. The word "Makarrata', meaning "a
coming together after struggle", has been proposed by the National Aboriginal
Conference for use in place of "treaty". In September 1981, these initiatives
were taken up at Parliamentary léevel with the establishment of a Senate Committee
of Inquiry to examine the "feagibility, whether by constitutional amendment or
other legal means, of securing a compact or 'Makarrata' between the Commonwealth
Goverrment and Aboriginal Australians". (Two Hundred Years lLater, p.1) -

The Senate Committee published ite report in 1983. It recommends that the
Government consider inserting provisions in the Constitution which would confer
power to enter into a compact; aund that if the compact proposal is pursued that
the National Aboriginal Conference should co-ordinate Aboriginal opinion and
negotiation, and conclude the compact on behalf of the Aboriginal peorle.

In a recent discussion with Friends in Canberra, the Federal Minister for
Aboriginal Affairs expressed doubt about the viability of such a ‘compact. In
December 1983, he tabled a resolution which he suggests takes policy forward in
a way which makes a treaty unnecessary. The resolution is-due to be debated in
the coming month and the Minister had been hopeful of obtaining agreement to it
in advance but no longer seems to.be optimistic about attaining such agreement.
He has publicly refuted the possibility of any formal recognition of Aboriginal
sovereignty in the future. oo - :

LAND RIGHTS

Federal Govermment Initiatives

The Minister for Aboriginal Affairs sees the proposed resolution as paving
the way for the smooth passage of legislation relevant to Aboriginal and- - -
Islanders' issues, such as.a proposed national land rights bill. On taking
office in March 1983, the Minister enunciated five goals which he sées as
fundamental t6 Aboriginal land rights., These are: ‘

(a) Aboriginal land to be held under inalienable freehold title;
(b) Protection of Aboriginal sites;

(c) Aboriginal control in relation to mining of Aboriginal land;
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(&) Access to mining royalties; 7
(e) Compensatlon for 1ost 1and to be negotlated.

Towards the end of 1983 a process was set in motion to work for the
achievement of these goals.,” It has included setting up a steering committee
consisting of representatives of the National Aboriginal Conference, the. e
Federation of Land (ouncils, the Aboriginal Development Commission and the '
Department of Aboriginal Affairs. A panel of lawyers (two of whom: were to be i
nominated by the National Aborlglnal ‘Coniference and two by the Land Counolls) is
to assist with the draftlng of legislation, and with negotiations with the States.
The Minister has‘asked the Natiohidl® Afboriginal Conference to research the needs
of” Aborlglnals throughout Australla. :

To thls end‘ the Natlonal Aboriginal Conference has. Sponsored the -
publlcatlon of a dlSGﬂSSlon paper vhich addresses the follow1ng areas: .

The form whlch 1eg1s1atlon ‘should take; 7 _‘Al 4 , ; “:f |
The. klnds of 1énd awallahle to become Aborlglnal land; IR | |
The procedures to be adopted for determlnlng land claims;

The type of title to land whloh is des1rab1e;

The uses “to be made of Aborlglnal lana |

Issues of preservation of sltes and obgeots;

The questions presented in each of these areas-are pertlnent and serve to
bring the issues into clearer foous|™ Examples of some of the questions are-*»

What types of land should.be avallable to become dboriginal. 1and should 1t
for example, include reserves, Crown land privately-owned land, national
parks, Aborlglnal—owned land? - : : :

Should the type of land avallable vary dependlng on whether it is in
urban, rural or remote areasq ’

Where land is not available for an Aboriginal group should that group be
compensated? If so what forms should that compensation take?

Who should own {ox hold*title‘to) Aboriginal land?
Who should control what happens on Aborlglnal land?

The Minister initially scheduled debate on the 1and rlghts legislation for
the Budget Session of Parlisment this year. However, the issues raised by the.
legislation are complex and time is needed to consider them fully. Although the
National Aboriginal Conference is an elected body, its members do not always enaoy
the full confldence of all the Aboriginal groups it is supposed to represent. S
Inevitably, there are a variety of views about directions which ghould be” taken bym;
the proposed legislation., Discussion and consultation has had a wider: base in
gome #reas than in others. There is some consternatlon at the role given to
the National Aboriginal’ Conferense ag- the 801e v01oe of Aborlglnes and Islanders
at the level of Federal Government. : . C
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At first the Minister was determined to push ahead with legislation,
arguing that it may well be the only opportunity to do so, However, in his
recent discussion with Friends, he.now indicates. that he is prepared to follow
a schedule more in accord with the Aborlglnes perceptions of thé time needed to
develop satisfactory legislation. The over-all concept is for each gtate to
develop its own legislation; with Federal 1eg151at10n taklng prece&ence over
gtate law where there lSACanllCtg 1 s -

Exigting Federal Leg:ele$1on

Tt ghould be noted.that some relevant Federal Leg1slatlon already exlets.,
In 1967 the Constitution was amended to allow the Federal. Government to LT
"jegislate for peace, crder and good government of the Commonwealth ‘with respect
to the people of any race for whom it was deemed necessary to make special laws".
(Aborizinal Past: Australia's Puture. p.l). . In. 1975 the Racisl Discrimination
Act was passed, together with legislation. to overrlde some of the dlécrlmlhatory
laws existing in the State of Queensland at the time. Then in 1978 the '
Aboriginal and Torres Strait Islanders (Queensland Reserves and Communities
Self-Management) Act was also passed to counter discriminatory practlces in
Queensland. Subsequent challenges. through the Courts (Koowarta v.
Bjelke Petersen and Others, and the Tasmanian Dams Case) have clearly uphela the
authority of the Federal legislation in. these areas. This point is relevant to
the discussion of the situation in Queensland later in this paper. -

One further piece of Federxal leglsletlon is reievant at this point. ‘The
Aboriginal Land Rights (Northern Territory) Act 1976 was the first Federal attempt
at legislating for land rights for Aborigines, The Act has recently been the
subject of a review by Mr. Justice Toohey.. (Seven Years On), He recommends a
mumber of changes to the Act, particularly in relation to Aborigines living on
pastoral leases and in town camps. He expresses a need. for greater emphasis on
agreement and group decisions for those taking part in land claim’ dlscu831ons,
and for clarification of access to lands for purposes such as mining and
mineral exploratlons. -However, he concludes:

leen the 1eg151at1ve novelty of the subsect—matter of the Act and the ;f
need to marry complex notions of traditional Aboriginal law and culture
with Buropean institutions.and administrative procedures, the Act has .
worked surprisingly well. But it is inevitable that after seVen years _L
cracks in the edifice have started to show. This report seeks 0 show

how those cracks might be mended while leaving the: over-all structure , :
intact. (Seven Years On., p.139) - R
Taking inte account Justice Tochey's recowmendatlons, it lS p0551b1e that

this Act may serve as a model for future legislation.

LAND RIGHTS AND SELF-MANAGEMENT IN QUEENSLAND

Land Act (Aborlgmnal and Island Land Grant) Amendment Act 1984

In 1982 the Land Act 1962-1981 was amended to enable the grantlng of
reserve.lands to.Aboriginal and Torres Strait Islander Communities under an
arrangement known as Deeds of Grant in Trust, This particular arrangement fellf
far short of the desired insliensble freehold title and was rejected by the
Aboriginal and Ielander Community Councils. In February this year that Act was
again amended so that variations in the boundaries of Trust lande would requlre,
Parliamentary approval. This is an improvement on the earlier provision which
allowed the Govermor-in-Council to make such variations without reference to
Parliament. However, it should be noted that as yet no land has been granted




E/CN.4/Sub.2/AC. 4/1984/4
page 13

to Aborigines or Islanders under the provisions of this Act. Indeed, the areas
to be granted have not been deiineated at all, This is a causé of anxlety for
community residents who fear that only residential land will be granted, rather
than the full reserve lands as they currently understand them.. :

On 12 April 1584, the Queensland Government introduced and passed the
Commnity Services (Torres Strait) Act and the Community Services (Aborlglnes) Act.
These two Acts replace the existing Aborigines Act 1971 and Torres Stralt
Islanders Act 1971, and effectively control the provision of services to the
Aborlglnal and Islander communities covered by the Deeds of Grant in Trust. At
time of writing the legislation has still not been printed (copies will be .
forwarded when they become available). This discussion is basged on the draft i
bills’ whlch were the subgect of debate on 12 Aprll ' -

Queensland Parllamentarv Procedure a o - - |

In order to understand somethlng of the current frustration and despalr
felt by those affected by these bills, and others who also seek justice in this .
State, some“background knowledge of the procedure followed in adoptlng thls
leglslatlon is necessary. o : .

First, despite repeated assurances of full consultation and adequate tlme
to discuss a draft of the legislation (see Consultation Document No.8 pp. 2-4)
no draft was available prior to the tabling of the legislation in Parliament.
Second, the Queensliand Government recently adopted standing orders which require
that leglslatlon be laid on the table at least two full days prior to being ;

débated.

However, the tlmlng of events surroundlng the tabling, debate and pa351ng
of these two Bills was as follows:

(a) The Gommunity Services (Torres Strait) Bill was tabled on the
afternoon of 11 April. o

{p) Debate of the bill commenced at 9,00 p.m. on 12 April and continued
throughout the night of the 12th and’into the morning of the 13th.

(c)"The Community Services (Aborigines)‘Blll was. laid on the table at
11.00 p.m. on 12 April, during the debate of the Torres Strait Bill.

(d) Debate of the Torres Strait Bill, which contained 84 separate clauses,
was‘halted at 7.30 a.m. when the Aborlglnes Bill was introduced. : S

( ) One hour was allowed for the debate of the Z clauses in the
Aborigines Bill. :

~{(f) At 8,30 a.m. on'13 April, both mu« were passed by the House which
then went into recess until July. :

Self-Management and the Community Services Legislation B

The actual provisiocns made. under the Community Serﬁiees legislation are
disappointing in a nurber of respects.

(a) They zive 11ttle, if any. recognltlon of the w1shes expressed by the
residents of the affected communltles. :
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Yarrabah Community Council, for example, stated in January of this year that
Prustees under the Deeds of Grant in Prust should hold all land presemtly used by
government Departments, ané all bulldlngs Dresently used by Aboriginal people or
for enterprises in which they are employed. The legislation (Clause 24§ states
that "personnel and property of the Department {of Community Services, formerly i
the Department of Aboriginal and Islander Advancement) shall not be utilized for o
* the Council 's purposes except with the Executive Officer's approval firgt had
and obtained". The Executive Officer, it should be noted is "that officer of the
Department charged with the responsibility for persontel and property of the .
Department” (Clause 23). In effect this means the person who is currently knowm )
as the Manager and is employed by the Govermnment, not the local couuncil. There
are né Aboriginal cr Islander Managers in Queensland at present, and the
Department currently owns all significant property and buildings on all reserves.
Thus, this seems to be saying that councils can only do what the govermment
employed Executive Officer will allow them to do, .which.is guite contrary to the
expresssd wishes of the residents of Yarrabah, and does not appear to be
calculated to foster opportunities for qelf—management o P

SlmllarlJ Yarrabah Community Council expressly requested that WPhe :
Government ought not to have the power to rsmove Trustees .:. Trustees ought
%o be subject only to the power of their electors to remove them by petition”.
The legislation, however, states that "The Covernor in Council may ... in his
absolute discretion .., dissolve an Aboriginal Council" (Clause 20). TUnder the
1eglslatlon, the Aborlglﬂa; councillors will be the Trustees refe*reo to in the
Yarrabah documenu, s

The residents of Palm Island alsc expressed their desire for self-management
publicly, and to the Queensland Minister. They asked, for example, that
Aboriginal police réceive proper training. The Bill only comments on the
appointment of Aboriginsgl police as follows \

An Aboriginal Council, with the Minister's approval, may appeint such -
number of persons as it considers necessary for the peace and good order -
of its area and the coumcil shall ecuip the pergons appointed with a
yniform and such other marks of authority as it thinks fit to enable them
to discharge their function. (Clause 39) '

This particular clause does not seem to suggest an intention that such
police receive training, or fulfil entry requirements similar to those required
for other police in Queensiand. Tt dces not appear to be 1n accord with the
wishes of the residents of Palm Island.

(b) TIun a number of respects the legislation contains provisions similar to
those in the superseded Acts which had already been deemed unde51rable by
Aboriginal and Isiander Reserve residents.

Ah'example of this is fthe retention of the provisiorn for a visiting Justice, "
The Justice is to be appointed by the Governor in Council subject to the
following requirements {(Clause 1)

At least once in every period of three months the visiting justice shall
visit every trust area to which he is visiting justice and shall -

(among other things) report to the Under Secretary (Head of the
‘Department of Community Services and formerly Director of the
Department of Aboriginal and Islander Advancement) as soon as is
practicable after the completion of his visit on -~
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;(i) administration of the area; and

(ii) ‘matters that in his opinion affect the welfare of residents in
the area; and

(iii) such other matters as the Under.Secfetary reguests.

It seems difficult to understand why such provisions should be retained in
a Bill which the responsible Minister claimed "reflects the Government's desire
to unfetter the Aboriginal and Islander people in formulating decisions which
affect their Communities" (Second Reading Speech). B

(c) 1In fack, the-Biilé offer 1little scope or encouragement for the
development of responsible self-management. . o

Clause 29 of the Aborigines Act, for example, requires Aboriginal Councils °
to present a budget, not to their electors, but to the Minister who may approve or
reject it. No similar provision is included in the Local Goverhment Act which
regulates the activities of local councillors for all other Queenslanders. .- Where.
the Local Govermment Act requires the Clerk (a council employee) to submit monthly
reports to. the local authority, the Commmnity Services Bills require such reports
to be made to the Minister. There geems to be little here to encourage o
Aboriginal and Islander Community Councillors to accept responsibility to their -
electors. : : S ;

(&) The Acts are:vagae, or silent, on a number of key-issues.

The rights of persons who are not resident within the Deed of Crant in
Trust areas to enter those areas are not clear. This is a matter of concern where
past practice has been to exclude persons, including former residents, on what

appear to be political grounds.

The provision of education and health services are not discussed. TUnder
the previous legislation the State Department of Education serviced Aboriginal
commmities, while Islander communities were served by the Department of
Aboriginal and Islander Advancement. It is not clear now what provisions will .
now operate for either group, nor how any transition in the provision of services
ig to be achieved.

This consideration of the provision of services to communities in Deed of - - -
Grant in Trust areas is not comprehensive, but it does serve to highlight some -
of the conflicts and uncertainties currently confronting Aboriginal and Islander
commnities in Queensland. Predominant in this is the sense of powerlessness in
seeking to have their views heard and given cognizance. '

Seeking Ways Forward

The inability of the Queensland Govermment to respond adequately to the
wishes of Aborigines and Torres Strait Islanders in regard to the granting of
land rights, and the provision of opportunities for self-management, forces these
people to seek alternative ways forward., One such way is through requesting the
Federal Government to exercise the various powers which it holde in this area.

The Federal Government may have power to intervene in the interests of
these people within the terms of either the Aborigines and Torres Strait
Islanders (Queensland Reserves and Communities Self-Management) Act 1978, or
the Aboriginal and Torres Strait Islanders (Queensiand Digeriminatory Laws)
Act 1975. Alternatively, the Federal Government may seek to enact land rights
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legislation which would take precedence over the Queensland laws ahd'which:mey,
through its provisions, ensure these people the rlght to autoromy and self-
determination which they desire. : :

The actual course which the Federal Government may take is open to i
cornjecture as they have largely been reluctant to infringe on what is seen to
be an area of "States' Rights". However, as Frank Brennan commented at a
recent conference, "there are ne States rlghts, only people - Idghts"

The Queensrand episede is only part of an ongoing saga, but through it we
may, perhaps, be better able to understand some of the barriers which face
indigenous groups seeking the right to their own way of life. Hopefully we may,

also come to understand some of ‘the strategies which are effectlve in: advan01ng'if_ )

the cause of indigenous peoples across the world.

"Indigenous People's Land Rights: The Case of the Maoris of New Zealand" '

Land is fundamental to the maintenance and preservation of Maori identity.
The New Zealand Maori Council in Decenber 1980 stated its significance as follows:

"Maori land has several cultural connotations for ws. It provides us with
a sense of identity, belonging and contimuity. It is a:proof of our
continued exigtence not only as a people, but as the tangatua whemua of
this country, It is proof of our tribal and kin group ties, It
conceptualizes turanawaewae, It is proof of our link with the ancestors
of our past, and with the generations yet to came. It is an assurance
that we shall forever exist as a peop]e for as long as the land shall
1ast " .

The Treaty of Waitangi (6 February 1840) is the Treaty that is supposed to
safeguard Maori Land for succeeding generations. In this Treaty many Maocri
Chiefs ceded sovereignty (kwanatanga) to the Crown and in return the Queen
guaranteed "Full and exclusive, undisturbed possession of their land and ,
estates, forests and fisheries and other properties which they may collectively =
or individually possess". :Chiefs and tribes were given the rights and pr1v11eges
of British. gubjects and the Crown was to be the sole purehaser of such 1and as’
the Maori wished to sell.

This Treaty has been subject to considerable erosion over the past 144 years
and Maori‘land has not been protected.” On the contrary it was very rapldly
absorbed by the Buropean populatlon as oolonlal settlement proceeded. '

What follows ig a basic ohronology demonstrating events and 1eglslat10n
facilitating the loss of Maori land and a brief statement of the current position:

1840 SYDNEY LAND ACT (January)

Declared all purchases made directly from the Maoris 1nva11d until
validated by a Commleeloner of Land Clalme.

1642

William Spain appointed Commissioner. 31 March 1845 he made his final award,
the Nelson deed.  However many of his recommendations and findings were never
acted upon. For example, the site of'Welllngton was shown to have been an
invalid purchase, but the area was not returned $o the Maorls who had con51stent1y
refused to sell, nor was compensatlon pald ' '
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The settlers thought they could get the land cheaper by buying direct from
the Maori people. In 1844 Governor Fitzroy broke the Treaty by allowing gettlers
to buy land dlrectly from Maori people.?:

[T Rk s T -d3l. i o degawe o R )

1846

Governor Grey changed the law back., Tc keep the setflers happy, he
encouraged his land agents to increase Crown purchases. However, buying Maori
land wasg a 1eng¢hy and complicated business, because of the Maoris' "beastly
commmnism" (i.e. their communal land ownerehlp) “Individual titles to specific
pieces of land would facilitate alienation,” and’ Ytere  what the settlers sought.-~-

1840~1860

Tt is not well known that up until 1860 the Maori.people co-operated
extensively with the settlers. Times were prosperous, and the Australian gold
rush increased the market for New Zealand produce, especially wheat and meatb,
Maor;s lnvested capital in farm equipment - ploughs and carts - built mills, and

bought ehlps td transport produce to markets both within the country and overseas.

In 1848 there were 53 Maori~owned. vegsels of over 14 tons registered in Auckland..
Trlbes owned horses, cattle and pigs, and grew wheat and vegebéble Crops.

In 1848, out of 433 convictions for petty crime, only nine were Maori., Half
the European population could not write and nearly one third could not read -
while most Maoris could read or write in Maori.

1852 CONSTTTUTTON ACT

This was the first major breach of the Treaty - in fact, 1t was at thls p01nt

that ‘the Treaty disappeared legislatively speaking becaiuse it was signed between
Britain and the Chiefs and was not made blndlng on’ the settler (reepon31b1e} e
Government.

Adult Buropesn males who owned a small amount of proPerty got ﬁhe Vete and
were eligible for electlon, but the equal rights and prlvlleges of Meorl m&les :
"were aenled because their land was owned communally. s

Thle flrst Government in which Maori people had no say, was largely- made up
of land grabbers ‘and speculators who were eager for more Maori land.

1856

In this year MaoTi’ people contrlbuted almost half the government revenue

from Customs and three quarters ‘of the Government ‘Land Fund came from the sale of-ﬂ

' 'Maorz. 1land,

Because Madri tribes had plenty of 1abour, communal capltal and thelr own .
land, European farmers could not compete in arable farming. It was costlng
European settlers about 60 per acre to clear land - if was too dear. So
because of Maori competition and the 1856 slump in wheat prices, settlers turned
to sheep farming. -Sheép farming needed less capital to get started, but it
needed larger areas of land. Thus many Settlers "squatted" on thousands of

gores of-Maori land, and pushed Tor’ ownershlp of their 111egally 1eased plots s

through the settler Government ffh'

Crpe
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1858

Many Maoris began to dig their toes in, and land sales were banned in many areas.
After a series of intertribal meetings, the Maori King Movement was formed, and based
in the Waikato. :

1859

Only f'miilion out of 26 million acres in the North Island had been "acquired",
and Governor Gore-Brown reported to the Colonial Office about the feelings of the:
settlers:

"The Eurcpean covet these lands and are determined to enter in and possess
them - recte s8i possint, si non, guocunde modo -« rightly if posaible, if not,
then by any means at all."

War was seen'as the likely means. Now that Furopeans outnumbered the Maori and
had the, backlng of the British Imperial Army, they wanted to provoke the Maori into
rebellion,. so: that ‘they could confiscate the lands of the "rebels". The excuse for
war was not 1ong in coming - the sale by Government of disputed land at Waitara.
Justifiably, Taranaki Maori people fought back courageously for one and a half years,
backed by some Waikato Maori.

1861

Grey replaced Gore-Brown as Governor, as settlers began to agitate about what
further action Waikato Maori might take. :

In April, Frederick Whltaker as Attorney—General advised the Governor that the
Waikato King Movement should be disbanded. But Whitdker was hardly neutral, During _
this period, two men 'wielded immense political and economic power. Whitaker, who
would later become Pramier, was Attorney-General in the Ministry led by Dommett. He
was also solicitor for the Bank of New Zealand, and its co-owner with _

Thomas Russell. Thes Bank of New Zealand held the Government account. Thomas Russell
was Minister of War in the Dommett Ministry. They also owned the Whitaker and Russell
land agency, the biggest in the colony. Both Whitaker and Russell, along with other
members of the settler business community, stood to become very much pricher if the
Waikato lands (their sales blocked by the King Mpvement) came on to the market.

But Britain was paying for the war and supplying the troops, and many of the
officers were saying openly that the "war" was nothing more than a devics got up to
rob the natives. (Governor Grey was the meat in the sandwich between the British
Colonial Office who wanted him to prevent this expensive war from growing, and the
settlers, whosge greed for Maori land which Macri people refused to szell 1nev1tably led
to more war. Grey played a dirty game by talking peace to the Maori while preparing
for war. To'keep the Colenial Office on side, it was in Grey's interests to convince
them that the Maori were the aggressors,

This was done by . successfully wnipplng up public hysteria about the constant
threat of Waikato ravaging Auckland;, and after a series of minor incidents, Waikato
was invaded. In present times, it has come to be spoken of as if the crossing of the
Mangatawhiri River marked emtry. into Waikato territory, but this is not true. Waikato
territory extended to the Manukau Harbour as its northern boundary, and crossing the
isthmus to the east, to the southern base of the Kohimarama ridge, somewhere near
where the railway line now runs. The King Movement had given warning that croasing
the Mangatawhiri would be regarded as a declaration of war by the army, which was
already quartered in Waikato territory at Drury for example.
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Although greatly outnumbered, and with vastly inferior weaponry, the Maori fought
back heroically. They sued THREE TIMES for peace. However, anybody opposing the war -
would have their lands confiscated. So the tokens of surrender were rejected twice
because, in. order to max1mize confiscatl' it was 1mportant to thé settlers that.the
war ‘bg as long and as-wldespread as posslble., Landgrabber reasoning: the longer-the.
fighting, the more 'rebels" involved: thé more rebels involved, the more the
confiscation: the more the confiscations, the more land avallable for Whltaker,-

Russell :and . Co., to buy and PeSell

Even the Gen ral of the Britlsh Troops, Camercn, was ‘so dlsgusted at the JOb thét
he and .his troops were belng ordered to carry out (evicting Miori psople from-
"confiscated" lands) that he wrote to the- ‘War Office in Britain. No bonés were made.
about his. and ‘his officers’ Oplnlons that" ‘they were’ fighting an immoral--and.dirty war. .
He was allowed to resign in 1968.,.. Theréafter the conflict was Yed, on the: Pakeha
side, by . settlers, withqut the restrainu of profe351onals 1ike Cameron.-if :

Some of the most unfair logislation New Zealand has ever scen was passed during
this decade by Governments representing squatter and financial interestsi! The land. g
grab was legalised by a series of new laws, all breaching the Treaty.

1862

Native Lands Act

h To break up communal ownership whlch Was making Maori land hard to buy, ‘a4 Land
Court was” set up, to 1nd1v1dua11ze Maori land ownershlp. A’ amendment moved by
Russell ‘also allpwed Maori owners to sell land to whoever they wanted ‘The Crown's
right of sole purchase was cast asmneu T : ERE

1863

Suppr9351on of Rz belllon Act

S o

Based WORD FOR WORD on the Irish Aet of 1799 (used to put down the rebelllon of
Irish people to British rule) it suspended the right of trial before imprisonment,
constituted .military courts to deal with offences, and threatened "death or prison" to
those broughb before the courts.’ The wording of the Act clearly states its intention.
to punish "cartain aboriginal’ (Maorl) tribns of the colony"” for rebslllng agalnst the
Crown (ssttler Governm&nt) :

New Zealand'Settlement Aok

After establlshlng the hysteria of 1mm1nent ‘invasion from the Waikato, this Act
empowered confiscation of any district whére any "considerable number'of hatiVes werd
believed to be in rebellion. Not Jjust the land of the individual "rebel, but whole
districts were taken. As a dlrect result of thls Act, more than 3 million ‘acres of
Maori land was confiscated. - Know1ng what ws do about the positions held- by people llke
Whitaker and Russell, it is 1mp0531ble 'to escape the conclusion that the war was -
deliberately engineered by those who most stood to gain.

Er B
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1854

s

Native Réserves Aet . ... .

Before 1eav1ng power this Government 1ntroduced an Act whlch placed ALL
remaln;ng rative reserves under settler control. The 1and was then leased out to
squatters at - ridiculously low ﬂentals., The squattars were often already on the land
under very dubious, prctencea.

At this btime, Wew Zealand was in debt to the tuné of £3 million. In Britain; the
Celonial Office was becoming increasingly unhappy about using the British taxpayers®
moniey te pay.for. British. troops . to push Maori people off their land Jast to make a
small numbepr of 1nd1v1duals rlcher. The Domett /Whitaker/Russell Government could not
raigsz fie, pecessary loan, and was than replaced by another, led by Weld, who promlsed
Brlt,am t.hat in future the New Zealand Govarnmc,nt would pay for the cost of the war.
Between 1864 and 1868 British troops were withdrawn and raplaced hy a Colonial Militia.
But nothlng had raally changed. Weld's settler Government was still after Maori land.

1865

Native Land Act

Now znybody could apply for a land title, even scavenging Furopean settlers.

This Act reguired Land Court hearings to determine ownership, a lengthy and costly .
buainess. Maori owners were [forced to spend months at a time in town where thz court -
was 51tL1ng, If they did not appszar, their right.to the land was tasken away. During
this time, they built up huge debts ﬂhich the 1oca1 iand agents and businessmen then

xacted from the 1anc the Maori had just won cla nnto, Surveylng expenses were alao_ .
oharged to the Maori owners. Many Maori owners sold rather than be put tbrough the ;_
humiliation of 'a land court sitting. Land agents often threatened lengthy hcarlngs if
they refused.

Amandmant§ if the disputed land was less than 5,000 acres, then only 10 .names
appeared on the title, no matter how many owners there were. It wag a much simplep
matter for.thealand agents to rob 10 than it was to rob 500 or more.

Furthermore, a cHrclflcatP of ?itla could not be “annotated': this. meant that
only names. could be written on the tltle, and no mention of whather they were
”trusteas“_or‘”baneflolal owners', ThlS led to a situation whereby 25 . or 30 years _
later, the Land Court would be asked for a ruling. If was difficult after the passage
of time to prove that those named were trustees, despite the fact that they were
generally thought to be such. The Court generally found them beneficial owners, and -
therefore able to sell ths land on behalf of their families.  Land agents were quick
to axploit occaslons when families fell out and might be induced to alienate land in
which they had no 1mportant ancestral interest.

dnder this legls;ation claima for the return of land unJustly confiscatud were
hegard. Land which. had been under communal title when confiscated was returned ‘under .
individual titie, and could ‘thus be more readily alienated.

Between 1865 and 1875 10 million more acres of Msori land were alienated. Even
ths so-called "friendly Maoris', who had been neutral or had even fought for the
settlers lost land. By 1873, nearly 4 million acres of Ngati Kahungunu's prime land
had been swindled/purchased.  Many Maori regarded the white man’s peace as being worse
than his war!

13

ef -
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1867

Although Maori people paid £45,000 in taxes, and still owned much of the
North Island, they were not represented in Parliament. So much-for equal rights and
privileges.

Maori Represecntation Act

This Act set up the four Maori seats as we know them, though certainly not . in the
interests of the Maori peopla. Pakehas were becoming alarmed that, as a side effect
of individualization of title, Maori with a property qualification to vote might come
to outnumber the settiers in certain electorates. The original proposal was that
Maori could vote in these four electorates, but for European candidates!' The
North Island settlers were becoming concerned that power was concentrating in the
South Island, and proposed the seats to balance things up. The seats ‘were therefore
born out of settler greed and fear, and have forever restricted Maori pepresentation
in‘ Parliament. L

Between 1875 and 1890 a struggle for power was fought between squattérs after
huge blocks of land, and those gettlers who wanted to be small farmers. Ini 1880,

250 men owned T} million acres throughout New Zealand. “For éxample, in Canterbury:

1 per cent-of land owners held 40 per.cent of the” land value. -
50 absentee landowners held 1 million deres. ' ° = T
13 companics owned 163 sheep runs. A
Lese than 100. people owned nearly 13 million acres.

1877

Legislation was introduced to allow direct purchase ‘of Maori land, inidirect "
contravention of Article 2 of the Treaty. The legislation was introduced by supporters
of the .big.landholders. I S co

w9y | - e

p—————

George Grey, retired from the Colonial Office and now Prime Minister, amended the
Native Land Act to make it easier for small farmers to get Maori land. . Investigations
of title were speeded up, and laws about trusteeship and giving evidence to the Land
Court were amended. Maori land alienation was increased threefold through this
amendment. ,Grai%s'amendment pleased the small farmers, who were more able o secure
land, but it angered the large landholders who eventually enginecered the fall of Grey.
This meant nothing to Maori people though - whoever was ‘in power represented a threat
to their land. - o ‘ o ‘ :

, Peace Preservation Bill (Adggéé)

Provided for one year's hard labour for Maori peoplé who refused to “withdraw
from their abodes!.

AT R SR S F

Maori Prisoners’ Trial Act

“Rushed through in August, all three readings in one sitting. ‘Standing Orders
were breached because all legislation affecting Maori peoplé were supposed Lo be
printed in Maori before the second reading. This law was reéguired because the’
Parihaka ploughmen who had been arrested might be 51jberated by the Supreme Court”
if brought to trial.
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According to this new law, they were to be brought to trial within 30 days of the
opening of the next session of pﬂrllamﬂntﬂ But in December ...

Confiscated Lands Enqulry and Maori Prlsonurs' Trials Act

Provided that while thresz commissioners investigated Weat Coast (North Island)
land grievances, "the ordinary course of law should bes suspended", and the trial of
the ploughmen was put off for up to 60 days after yet another parliamentary zession .-
opened.

1880

Maori Prisoners fot : ;-

; Said that it was not necessary to try the ploughmeh_énd'undesirable to peleasé
them =~ this was a year after their arrest.

"A11l the saild natives committad for and waiting trial as aforesaid and a2ll
='the other natives se detained in custody aforesaid, for default of entering into
sureties to keep -the . peace, -shalk;be deemed and takcn to have been lawfully
arrested and -to 'be in lawful custody and way be lawfully detalned.“

"No Court, Judge, Justices of ths Peace or other person shall during the
continuance of this Act discharge, bail; or:.libgrate the said Natives ... any
law or statute to the contrary notwithstanding.” ' )

This law went far beyond simple sﬁspénsion of habeas corpus - sﬁbeiy'bne of
the keystone rights of British subjects!

_Maori Priséners Detention Act

This was again rushed through without bénéfit of ﬁranslatiéh, éqd provided that
the arrested fencers of Parihaka were deemed to be detained under one of the acts
wnich held the ploughmen "as effectually? as if they had been included within the
terms of that act.

‘"West Coaat uettlement (North Island) act

This created a great array of new offanceb whereby any haori could ba arrested in
Taranaki without warrant. If he erccted or. dismantled a fence or building, if tie cut
*“broke or removed survey pegs or if he "digs up, ploughs, braaka or disturbs the
surface of any land” so that peace "may be endangeraed” or the occupation of tha land
"may be hindered?, he could be jailed for two years with hard labour, after which he
wag to be released only by paying a surzty of whatever sum the court decided, to keep
the peace "for such further time as the court shall think fit¥. If was sufflcient to
~intend to do any one of thesz things or be suspected of intending %o do them. & élause

provided for arrest without warrant by any constable for

"any persons who assemble together, armed or unarmed, or with or without tools
or implements, for any of the purposes or objecits aforesaid, or are present at
the commission of any such offences or acts as aforeszid for the purpose- of - -
=" aiding, assisting, or countenancing the commission of any such acts or offences
“as-aforgsaid, oy , béing present, may reasonably be suspected to be present for
all~ or~anv of sucn purposes or objects.”

5,
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A1l of this burstof legislation attempted to facilitate the settler occupation of
land whose title was in dispute, and which was later acknowledged to have been wrongly
alienated by confiscation and by purchase from those who.had no. right to sell, -

1881

Nevertheless, on 5 November, the "equal rights and privileges" guaranteed under
articie 3 of -the Treaty was smashed when the squatter Government of Bryce and Rolleston
used 2,500 armed troops to push the peaceful féllowers of Te Whitl off the land. ® -
1882

The introduction of refrigeration ehcouraged the development of more meat and
‘dairy farms., No big deal in itself, except that it meant that the ever spreading
hordes of small farmers wanted uwore land. Maori land. = ' e

1886

The naw Government of John Ballance was considered rather ipadical”™, advocating
prohibition;, labour laws, old age pensions etc. -

Native Lands Administraticon Act

This act neglected the right of communal ownership, and turned Maori land into.-:
the hands of small groups of Trustees with right of sale. Maori people were bitterly
opposed to this move, declaring the Government to be the "greatest. land shark of ali'.
Once the Government had got their hands on the land, they rented it out at cheap rates
to Small farmers. THis angered the big landholders, and so the Ballance CGovernment
was ‘qumped: i o e -

1887

Native Land Act

Rampant direct purchase of Maori land was again the order of the day: Under this
legislation, even the reserves began slipping away into Pakeha hands,

1890

5o

et e

The big squatter Governments were finally swept from powep by the Liberals, who
were to last for 22 years. But their allegiances were not to the Maori people. They
¢stablished their promised "efficient rural sector"” by purchasing more land from Maori
rather than by breaking up big squatter holdings. Between 1893 and 1912:

1.3 million acres purchased from aquatters;

5.? millionvacqes rurchased from Maori peOplet

The Liberals freely used the host of Draconian laws introduced since 1852, The
Government paid the Maori owners only five shillings per acre (for 3 million acres)
when the market. price was £30 per acre.

Maori people loat more land under the Liberal Governmeni than they lost during'
the 1and-war_confisgations. :
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1893 .

‘Native Land Purchase and'Acdﬁisiti@n Act

1 et

Although Crown sole purchase was reintroduced, power wag taken to declare any
area of Maori land "suitable for szitlement’.

When suspicious Tuhoe Maori pulled up surveyors pegs, Seddon quickly dlspatched
i:heavily armed troops to put down ‘the "r331stance" )

4s a natural consequence of such standover tactics, another 2 3/4 milliion acres
passed out of Maori hands between 1893 and 1900. -

Also during this period, a gunboat, two fleld guns, machine guns and’ 120 goldiers
ere dispatched to the Hokianga to arrest a small, unarmed group of Maori who had
rcfused to pay a ridiculous '"Dog Tax"™ introduced for nothing more than haragsment.
Not content with just having them arrested, the Government then had them charged with
TREASON!

" The Maori responss was the Kotahitanga Movement, trylng to rpgain control over
their lands and livelihoods, but their’ dfforts only utee1~d the resolve of the small
farmer population to grab even more of the land.

Advances to S@ttlers Act

v

Spﬁcifically @xcluded Maori, but provided low 1nterdbt loans to white sgctlara to
buy la®dfrom the Government and develop it. It was not until the 19308 that Maorl_;
landowners gained access to Government development finance.

Native Land Court Act

Provided for declaration of names on certificate of title to be declared: trustees
or bunef1¢1al owners.

. e

Valldatlon of Invalid Land Salésg het -

By this amazing piece of legislation, unjust deals wers able to be made, at a-
stroke of a pen, valid and therbfore legal. The effect was to legitimize past
misdealings by Pakehas. g o ' C

1904

o

Maori Land Settlement Act

"There is no getting over the inherent dctastation of the white races and
egpecially of British pﬁople towards anything that savours of rule by coloured
or native races.”

Under this kind of pressuire, Maori land was compulsorily placed under Land .
Councils, WITH NO MAORI REPRESENTATION, if it "was not required or not suitable for
occupation by the Maori owners®.

The population was exploding, and the preasure of Europeans for land was
insatiabile,



Land Lavs Amendment Act

 Béform _
,Euroﬁean OWﬂershlp.

E/CN.4/Sub,2/AC,4/1984/4
page 25
1911

The rule of the Liberals was flnally brought to an ehd’ by Bill Massey and his
rty, who won the electlon on a platform of transferrlng Maori land to

12

This freed land restrictions to such an extent that between 1911 and 1912 land
owined by Maorl in the North Island fell from 7 millicn to 4 million acres. The
Seuth Tsldnd had already goifé save a few thousand acres here and there. “A people who
had once owned 66 miltlien acres in 1840 had seen their estates reduced to a paltry

4 millicn gcres in a single iifetime, and had been powerleas to prevent it."

)TLubOUP Par,y of Micky Savage.

w:“emu Tehupobiki Ratana weni with grlevances agalnst the Treaty of Waitangi to

" sse King George. He was anutund

.l..?.%i . _ |

Thﬁ Raudna religion/political organ1zat=on off101ally forged links w1th the

IS T ol Lot any

Maorl ﬂffélrs -Act

A petitioncallii g o ratiftasticn'ef “he Treaty of Waitangi, and signed By aver

30,000 peopie, was presented by Ratan MPs to Parliament., It sat gathering dust for
30 years. It waes never actioned. '

During the Depression, Mpori received half the unemployment benefit given to

EEuPopenns. 51ng;9 Maopi T/64d; single Pakeha 15/- per week.

}Jd-

The four Ratana MPs finaily uaptureu #il the Maori seats, fulfilling a Ratana

‘?*rophecy #nd consolidating a limited alliance with.Labour. Labour legislation in 1945
" allowed’ shime Mzopi land to be returned to Maori owners after leases expired but

continued Euwropean contrcl of all land transzactions.

1955 -

Exit uabour, and the Naticnal Govevrmunt intro ‘zoed an act setting up the Maeri
Affairs Department, descendant of the Native Affairs Department of the previous
century, to act azs the Maori Land Purchase fgent for the Government.

Now the State coula cmmpuTSowx?" purchase Maori land at State valuation if it was

-Muneédnomic . S B i



E/ON.4/5ub.2/AC.4/1964/4
page 26

The Maori Trustee, a European, was given the power to purchase Maori land worth
less than $50 to deo what he wanted with. it without the owners' consent. If the owners
couldn't or wouldn't develop the land according to European standards then the Trustee
could insist that the land be used or developed by someone else. The Lot allowed the
local rating authority to apply to the Land Court %o have the unused land put to use
by the Trustee. This land would then be leased at its unimproved value, and the
owners were made to pay compensation for any improvements. As many Maori could not
raise the capital to pay back European land developers for any work done to the land,
many were unable to get their land back. The notorious Section 438 of this act
provided for Trusts. S Ce o . L

Under this Act, tens of thousands of acres were leased to forestfy companiaes who
have continued to‘rape the land for maximum profit. - = -

INCORPORATION was the Maori response to this Act. It meant that the land could
be developed as a total economic unit. Titles were kept separate, but interests
pooled. Incorporations are managed by a Trust Board of owners. No ownar could sell
without consulting all the owners. The Maori Trustee can't dispose of the less than
$50 interests he obtains, except to other members of the Incorporation. Incorporaticns
can get loans far more easily from banks and stock agents.

Banks rarely lend money to owners of commuhally-owned Yand that is not -
incorporated because the tangled state of titles makes them usecless for security.
These owners are forced to get assistance from the State, usually at very poor .terms.

As more Maori land went into incorporation, supplies of Maori land began to dry

ﬁh%;'This was politically unacceptable to the pro~farmer National Party who passed new
legislation to break the growth of Incerporations. ‘

1967

Maori Affairs Amendment Act

This Act allowed anyone, not just landowners, to get on to an Incorporation Trust
Board. This includes the Maori Trustee, who is now the largest shareholder in wany
Incorporations. This means that many Incorporations are now controlled by a body that
does not want Maori people to have effective control over their own land. Under this
Act, the Maori Trusteec has the right to ask individualas to sell their interests to the
Crown-... Once the Crown gets its hands on the shares, the land is then made available
to whoever leaiéd the land as freehold. :

: Also under this Act, land owned by fewer than four persons is required to go
under one title (dlthough this is totally unnecessary). Unless it is done through the
Land Court, this piesce of land is then kept out of the Incorporation. Obviously it is
then practically;impossible to develop an area of land when little chunks of it aren't
-included in theé ‘larger area.

Rating Act

Maori-freshold lands are liable for rates under section 148. Sections 153-155
provide for the recovery of rates arrears from Maori lands by allowing such lands in
default to be alienated by way of Section 438 of the Maori Affairs Act 1953.
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_The position of land in:New Zealand today is as follows:
50 per cent’ is owned- by fhe~Crowngor'feserved for public purposes;
flf ﬁ?*pe?”cent is freehold ianduﬁnden1Eupbpeéﬁld¢finitibn and title}

U7 3pér cent is'Maori land, owned by thousands of Maobri SHafeﬁoldebs,_hamstrung
by law from developing it., - . . ' I

S, The ‘fight ‘over Maori-land continues, with Maori land grievances having as their
__qpoot cause Yegislation:which broke the Treaty of Waitangl.- o
THE POSITION OF MAORI. PEOPLE INﬁNEW.ZEAFAND TODAY

If Maori péople'had béén'gi#en'the "equal rights and'privileges of British:.:
subjects" they were promised under the Treaty of Waitangi, statistics like these. would
be very different. . o

EMPLOYMENT : . Maoris are T.per cent of the labour force but 23 per cent of the
unemployed S ' S : Ca T
EﬁUCATI@N: - B0-per cent Maoris leave school with no qualifications

40 per cent Pakehas leave school with'no gualifications.

JUSTICE: Young Maori men are convicted four timés more than Pakehas
N : Young Maori women are convicted six times more than Pakehas
TNCOME 5. e Héle Maéri workéﬁq Eeceive'20'ger beﬂﬁ less than non-Maori workers
Maori per capita income is 50 per cent of ;hat of Europeans . |

POPULATION: 1783 Non-Maori .0001 per cent Maori 99.9999 per cent
1983 Non-Maori 91 per cent Maori 9 per cent

The above mentioned laws are only a few of those that have resulted in the
expropriation of Mzori land and the creation of highly structured inequality. To
these must be added the hundreds of specific land vesting and empowering acts which
allocate specific pieces of land away from the Maori community and major pieces of
legisliation such as the Public Works Act which confers very wide-reaching powers on
the State to purchase land if it is in the national interest to do so.

A1l of these phenomena add up to a very systematic assault on the Maori people
and one which severely challenges harmonious race relations in New Zealand. The
New Zealand Race Relations Conciliator highlighted this in his 1982 Report when he
stated that

"Decisions affecting Maori land have been the ma jor challenge to harmonious
Maori/Pakeha relationships. We¢ would take our definition of Maori Land - that
land which is 'mainly but not exclusively land which has never been alienated
by its Maori owner and has been held since pre-European times. Much of this
- dispute has arisen because of the differing cultural philosophics regarding
land. The philosophy of the Maori elders is that you do not own the land, you
are only custodiana of the Idnd, and must mzintain the land in trust for future
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generations. Thus land is administered and controlled through multiple rights
or through family or tribal conmnections or, in Pakeha terms, multiple ownership.
Ownership remains ‘within one family of tribe and is handed on to the next
generation. The Pakeha philosophy is the reverse. That is you own the land;
it is a commodity to be bought and sold. There are many Pakeha people who have .
an affinity for the land but, by and large, it is basically commodity oriented.
“=71 Until some of these values are reconciled in the law, it could be argued that
there will always be Maori/Pakeha clashes on land issues," : -

It is to be hoped that this Workirig Group on Indigenous Populations might work
out scme formula whereby the cultural meaning of land for indigenous people in:
New Zealand and elsewhere might be articulated for all thos: who have a more rapacious
approach and that international attention and concern might be focused on ways and
means whereby the continuing alienation of the land of indigenous peoples might be
stopped and reversed, ) o o '

The Organization alsco submitted one copy each of the following documents: 1/

- 7Discussioh-Paber,‘prepared in February 1984, entitled "National Aboriginail
Land Rights Legislation", the contents of which are as follows:

Basic Issués, Form of Legislation; Land Available to Become Aboriginal, Land;
Procedures; Title of Land; Ownsrship and Control of Land; Use of Aboriginal
Land; Sites and Objects.

- Document entitled "Aboriginal Pdst: Australia‘s Future™, containing the texts
of a resolution, moved in the Parliament by the Minister for Aboriginal Affairs,
~ The Hon. Clyde Holding, MP ‘on 8 Decembsr 1983, and a speéch by the Minister
in the Parliament on the same date. : o

a

L —————_—.

'fﬁzlif The copies are available for consultation at the Secretariat.
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World Young Women's Christian Association
- [Original: ENGLISH]
- £14 May '1984]

A number of our national associations are concernced about discrimination against.
indigenous peoples and work in different ways to overcome this and to integrate-these
peoples in the community on a basis of equality of rights and treatment. The YWCA ofir
Australia conducted, and published the results of, an investigation of human rights
issues in the. country, the firat part of :which dealt with human rights for aboriginal™’”
people (access to education, employment and housing, equality before the law and land
rights). The YWCA of Canada is working in favour of the rights of its aboriginal - ’
population, encourages their activities and has an aboriginal affiliate. The YWCA of
the United Statés of America is increasingly concerned about disciimination against
minorities, including Amerieéan Indians, and evermores active in support of their righta.-
The YWCA of Perit works with indigenous peoplés,  especially in tha slum-areas (barrios) -
of the larger cities.. And the YWCA of New Zealand is more and more involvead in the '
activities directed towards safeguarding the status and rights of"its indigencus * -~ ‘¥
peopla. R

In the light of article 7 of the Universal Declaration of Human Rights local
asgociations were asked:
Whether they havé aay personal contact with Aborigines living in their afea?f
How many Aborigines live in their area? '
Whether. they live in a particular locality?

Whether they have adequate access to edhcation,temploymeht, and other community
services?

Whether standards of Aboriginal housing are the same as the rest of the
community, and if not, why not?

‘Whéther the Aborigine in'troubié.”ith the law is treated in the same way as

other members of the community in the same situation?
RESPONSES

Those local committees who responded to this survey appear to have very little
contact with Aborigines. Some have relied on newspaper reports; others appear to
have sought the views of professionals working in the field; others have used
Government reports. However there were some individuals who did have contaci with
Aborigines thnqugh working with them on the Aboriginal Education Council.

ACCESS TO EDUCATION

A report from a N.S.W. committee advises that Aboriginal children are accepted
in State schools, and are now. staying longer at school, a small number proceeding to .-
Higher Sehool Certificate levé;. Scholarships are provided at pre=school, primary,-
and secondary levels both by the Government and by private donors/organizations e
through the Aboriginal Education Council. The.3ydney YWCA played a prominent part in. | .
the establishment of this scholarship scheme. A P '
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Aboriginal Teaching Assistants'. Courses.are held within .the Adult Education
. Department of Sydney University, and are funded by the Federal Government. Graduates
are employed in State Government schools run by the Education Department. This course
has meant a stimulus to the better education of Aboriginal children in country towns
especially.

.. A less optimictic view is.given in a series of newspaper articles about the ..
educational nesds.of Aboriginal children living in;fringe camps nsaar Alicefspp;ngs,ﬁ
Few-of these children attend schools beeause they feel .uncomfortablo in- the European
@ducation syster. The children are teased for their dirty, ill-fitting“clothes, their
-lack of shoes, their state of health, -and theip difficulty with English which fop them
is a second lanzuage. . _ : : i

- .. Aboriginal communities, in the Northern Territory and Western Australia!;{: o
:particularly, are seeking alternatives to the Government. education system, whighs-in
their view, undarmines the traditional authority and girengths of com@@pitiééuandgw
denigrates/eraszs. Aboriginal culture. - Their =forts to establish inndﬁggiye schools
compatible .with their own needs have been severa2ly hampered by the paucity/absence-of
Government funding. o

.Nevertheless some projects are managing to operate, notably:-

Yipirinya (the caterpillar), a mobile school which operates within the
aAl%ca9Springs fringe cemps, blending fermal education with social :and -cultural
conditions.

Strelley, an Aboriginal-owned cattle station in Westerm Australia, where: the
bilingual programme imparts literacy and numeracy skills as well “as qu@e in

the knowledge of ‘Aboriginal ‘ceremonies and lifestylé.

ACCESS TQ .EMPLOYMENT

Aboriginal employment nation-wide is 45-50 péﬁ cenétténd in séme_ﬁufél;communities
may be as high as 80 per cent; it is generally higheér among women thail den. ' The
majority of Aborigines are living below the poveriy line. e

Discriminctior within the education system means that most Aborigines are unable
to reach the standard required to allow them to become empldyaple. A large majority
of .Aborigines are "unskilled". White prejudice manifests itgelf in thé unwillingness
of shopkeepers and other employers to hire Aboriginal staff. - -

in the teaching profession, in New South Wales at least, there seegg to be more
hope for qualified Abdriginal teachers to obtain employment. Hdwever coSt-cutting by
both Federal and State Governments is not helping the situation. '

The Final Report of the Senate Select Committee of the Legislative Assembly upon
£borigines, ‘and-the Réport of the World Council of Churches, placed ‘stress on self-
determinatioh, the rights of ' Aberiginal people to'retain thelr culture, set their owh
priorities,. and participaté Tully in’%he development of policies Lhat affact théir
communitigs.- Action albhg'thésé*linaé*and*bnithe"%ubjéct'of“ﬁboriginal Land Rights -
and"Sacr¢d and Significent Sites”is necessary if Social injustice is to be overcome
and diserimination aboliished. : '
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ACCESS TO HOUSING

It is reported that Aboriginal housing is totally inadeguate, marked by
overcrowding and the lack of adequate sanitation or water supply. In 1980, the
Federal Department of Aboriginal Affairs estimated that one quarter of the
40,000 Aborigines in New South Wales were living in substandard accommodation or
shanties. One contributing factor is that governments itend to create and maintain
top-heavy administrative structures, with land council money going to the bureaucracy
rather than directly to community councils. There are still reports of real-estate .
agents and landlords refusing accommodation/housing to Aborigines.

On the other hand, there are a total of 11t Aboriginal hostcls throughout
Australia funded by the Commonwealbh Government. The hostels are used for a variety
of purposes, including employment training, education, and accommodation for transients
and aged persons and for those seeking alcohol rehabilitation. :

EQUALITY BEFORE THE LAW

There was little response to this question. One member reported that there scems
to be great discrimination against Aborigines in small country towns. The Anti-
Discrimination Board has reportsd that Aborigines in North West New South Wales are
32 times more likely to be arrested for street offences than whites because of
diserimination by police and magistrates. A census of New South Wales prisons in
1974 showed that the Aboriginal rate of imprisonment was 17 times that of the rest of
the community. Commenting on the high rate of detention for drunkenness, the
President of the Anti-Discrimination Board has stated that "the situation can only be
understood in the context of Aborigines being dispossessed of their 1and, and facing
racism and social inequalities in their daily iives®.

LAND RIGHTS

The National Committee asked no guestions about land rights for Aborigines,
despite the fact that this is sesn by many as an essential prerequisite to restoring
a sense of dignity and purpose. Out of the fragmentation and isolation resulting
from the loss of tribal land arise many of the problems besetting the Aboriginal
peoples in white Australian society. It could be appropriate for the National Committee :
to give this issue specific attention. '



o

F—



