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INTRODUCTION

1. The creation of the Working Group on Indigenous Populations was proposed by
the Sub-Commission on Prevention of Discrimination and Protection of Minorities

in its resolution 2 (XXXIV) of 8 September 1981, endorsed by the Commission on
Human Rights in its resolution 1982/19 of 10 March 1982 and authorized by the
Sconomic and Social Council in its resolution 1982/34 of 7 May 1982. In that
resolution the Council authorized the Sub-Commission to establish annually a
Working Group on Indigenous Populations to meet for up to five working days before
the annual sessions of the Sub-Commission in order to:

(a) Review developments pertaining to the prometion and protection of human
rights and fundamental freedoms of indigenous populations, including information
requested by the Secretary-General annually from Governments, speclalized agencies,
regional intergovernmental organizations and non-governmental organizations in
consultative status, particularly those of indigenous peoples, to analyse such
materials, and to submit its conclusions to the Sub-Commission, bearing in mind
the report of the Special Rapporteur of the Sub-Commission;

(b) Give special attention to the evolution of standards concerning the
rights of indigenous populations, taking account of both the similarities and the
differences in the situations and aspirations of indigenous populations throughout
the world.

2. The outgoing Chairman of the Sub-Commission at its thirty-seventh session,

in consultation with the geographical groups, appeinted Mr. Miguel Alfonso Martinez,
Mrs. Erica-Irene Daes, Mrs. Gu Yijie, Mr. Kwesi B.S. Simpson and Mr. Ivan ToSevski
to serve on the Working Group on Indigenous Populations, during its fourth session

in 1985.

3. The Working Group held 11 public meetings from 23 July to 2 August and on
23 August 1985.

Election of Officers

4. At its first meeting, on 29 July 1985, the Working Group by acclamation
elected Mrs. Erica-Irene A. Daes as Chairman/Rapporteur.

Participation in the session

5. The session was attended by Mr. Miguel Alfonso M%rtinez, Mrs. Erica-Irene Daes,
Mrs. Gu Yijie, Mr. Kwesi B.S. Simpson and Mr. Ivan TosSevski.

6. The following States Members of the United Nations were represented by
observers: Argentina, Australia, Bangladesh, Brazil, Canada, China, France,
Honduras, India, Indonesia, Mexico, Nicaragua, New Zealand, Norway, Peru,

Sri Lanka, Sweden, Turkey, United States of America and Viet Nam. The Holy See
was also represented by an observer.

T. The following United Nations specialized agency was represented during the
session: International Labour Organisation.
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8. The following non-governmental crganizations (NGOs) in consultative status

L

with the Economic and Social Council were represented:

(a) Indigencus Peoples’ NGOs: Four Directions Council, Indigenous World
Association, International Tndian Treaty Council, Indian Law Resource Centre,
Tndian Council of South America (CTISA), Inuit Clrcumpolar Conference, National
Aboriginal and Islander Legal Service Seeretariat, National Indian Youth Council

and World Council of Indigenous Peoples.

(b) Other NGOs: Amnesty Tnternational, Anti-Slavery Society for the
Protection of Human Rights, Baha'!i International Community, Commission of the
Churches on International Affairs, Defence for Children International,
International Association of Penal Law, International Federation of Human Rights,
Tnternational Movement for Fraternal Union Among Races and Peoples, International
Union for Conservation of Nature and Natural Resources, Tnternational Federation
for the Protection of the Rights of Ethnic, Religious, Linguistic and other
Minorities, International Human Rights Internship Program, Tnternational League
for the Rights and Liberation of Peoples, Tnternational Law Association,

Pax Christi Internatiocnal, Procedural Aspects of Tnternational Law Institute,
Survival International, and World Federation of United Nations Associations
(WFUNA).

9. The following indigenous peocple's organizations, as well as other
organizations, were represented at the session and furnished information to the
Working Group with its consent.

(a) Indigenous peoples’ organizations: Aboriginal Development Services of
Bangladesh, Ad Mapu Chile, Alaska Native Brotherhood, Alaska Native Foundation,
Alianza de Profesionales Indigenas Bilingues, Asociacidn Interetnica de
Desarrollo de la Selva Peruana (AIDESEP), Chakma People from Chittagong Hill
Tracts, Colition of First Nations, Central Indigena del Oriente Boliviano,
Comité Exterior Mapuche, Comunidad Indfgena Maskery, tonfederacidén Campesina
Indfgena del Perd, Confederacidn de Nacionalidades Indfgenas de la Amazonia
¥euatoriana, Coordinadora Regional de Pueblo Indic (CORPI), Cordillera Peoples
Alliance, Council of Coune River Micmacs (Newfoundland, Canada), Dene Nation of
Canada, Ermineskin Indian Nation, Grand Council of the Crees {Quebec), Grand
Council Treaty No. 3 {Canada}, Haudenosaunee, Hobbema Four Nations, Indigenous
survival International, Inuit Tapirisat of Canada (ITC), Knikatnu (Alaska Native
Yillage Corporation}, Louis Bull Indian Nation, Metis National Council/Canada,
Miskitu People of Nicaragua, Misurasata, Montana Indian Nation, Movimiento de
1a Juventud Kuna, Movimiento Independiente Ecuador Ayllu, National Aboriginal
and Islander Health Organization, National Federation of Land Councils,

Native Council of Canada, Native Women's Association of Canada, New South Wales
Aboriginal Land Council, Nordic Sami Council, Sovereignty for Hawail Committee,
Tasmanian Aboriginal Centre, Toledo Maya Cultural Council, Union de Comuneros
"EMILIANO ZAPATAM de Michoacan, Unién de Naciones Indigenas (UNI) de Brazil,
Western Shoshone Nation and Zapotec Nations.
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(b) Other organizations and institutions: Academia de la Lengua y la
Cultura Guainia, American Friends Service Committee, Ascciacidn Nacional de
Apoyo al Indio, Asoceciacidn Diffusion IMTI Et Bulletin Amérique Indienne,
Centre for Tribal Conscientization, Center for World Indigenous Studies,
Commission Pro Indio de Sao Paulo, Comisidn Permanente por la Vivienda y la
Familia Indfgena, Comité Belge-Amerigque Indienne, Education Secretariat Affiliated
A.F.M., Free Papua Movement, Gesellschaft Fiir Bedrohte V3lker, Grupo de Trabajo -
Ecuador, Incomindios Schweiz, Indigenous Peoples!' Research, Documentatlon and
Information Center (DOCIP), International Association Against Torture,
Informationzentrale fir Nordamerikanische Indianer, International Centre for
Constitutional Studies, International Scholars for Indigenous Americans. (ISIA},
International Work Group for Indigenous Affairs (IWGIA) (Denmark), Svensk
Indiaska Forbundet (Sweden), Workgroup on Indigencus Peoples {Netherlands).

In addition, several participants in the Special Course on Indigenous
Peoples in International Law at the "Chateau de Bossey", near Geneva, as well as
scholars and individual experts attended the meetings. All in all, approximately
250 perscns took part in the session.

Organization of work

10. At its first meeting, the Working Group adopted its agenda and decided to
devote approximately four to five meetings to item 4 on review of developments,
four to five meetings to item 5 on standard-setting activities, and one to

two meetings to item 6 on other matters.

Documentation

11. Documents and written statements submitted to the Working Group are listed
in Annex V. */

%/ TIssued separately in document E/CN.4/5ub.2/1985/22/Add.1.
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T. GENERAL DEBATE

12, : ing Group, the Chalrr
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7 the Commisgion on Humen Rights. whe p
14 ; i Plan of Lon
1984. 1/ fcco
th zession Tels ;
: i own culture, i
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. of on discussed could also
considersd at the third sesgion, as +to the right to land apd to natural resources,
and to the quesiion of definition. Furthermere, other matters as gpecified in

the Plan, could also Dbe ralsed.

13. ke Chairman/ﬂapporteur reiterated the understanding which had prevaiied
among all participants at previous sessions that it was outside the mandate of
+the Working Group to hear zllegations and urged the participants to restrict
their statements to the items under digcussion and to engage in a constructive
dialogue. It was repeatedly pointed cut by the Chairman/Rapporteur that the
Working Group, under iis mandate, was not empowered to act as a chamber of
complaints.

14. Some goverrmental observers expressed thelr satisfaction with the methods

of worlk which had been followed by the Working Group and wished that the fruitfal
discussion and constructive atmosphere which had prevailed in the past, would also
guide the pregen gegslon.,

15, The observatlon was made that the large number of participants in the
sourth session of the Working Group was a farcefn] indication of the concern for
and the intersst in the issues under conaidsration.

i om taker by the Working Croup, at its 2nd
wore made for the issuance of press ¥

cos Tnit of the United Hations Sacretarizt in order to give mo
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17. In the light of the discugsione held and the progress made during the
fourth session, the Working Group adopted a Plan of Action for implementation
from 1986 onwards (See snnex T to the present report,

1/ ®/CN,4/Suk.2/1984/20, amnex L.
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18. At the 9th meeting, on 2 August 1985, the Minister of Indigenous Affairs of
Nicaragua addressed the Working Group. At the same meeting, the Secrefary-General
of the Foreign Ministry of Nicaragua alsc made a statement.

19. At the 4th and 9th meetings, on 30 July and 2 August, the Secretary of the
Department of Aboriginal Affairs of Australia addressed the Working Group.

20. At the 3rd meeting, on 30 July 1985, the representative of the Privy Council
Office of the Government of Canada also addressed the Working Group.



17T, : PEOMOTION AND PROTEBCTION OF
TNDTGEROTS POPULATIONS
21, The obhservers of non-governmental and indigencus organizations and
institutions ventio laced emphasis on many 1ssuUeS, including
the tight o . integrity and security, the right to
develop thei v culiural traditicns, language, religious practices and the
enjoyment of political, ecomomic and sccial rights, The attention of the
Working Group was drawn to a qumber of situations where, in thelr view, human
rights of indigenous populaticns were seriously infringed. It was pointed out
that the submission of information on recent developments pertaining 1o the rights
of indigenous populations, including viclations of these rights, was done with the
understanding that this did not constitute complaints, but exclusively examples of
faetual situations which the indigenous populations were faced with, including
sreas of their deep concern. The view was expressed that such information on
recent developments and situations could assist the Working Group in Formulating
p

internztional standards concerning indigenous rights and would possibly encourage
dialecgus between the Governments concerned and indigenous populations.

oo Yaveral governmental observers informed the Working CGroup about recent
legislative, sdministrative, judicial or cther measures adopted to regulate land
rights and protect political, civil and cultural rights of indigenous populaticns.
Mention was made of on-going negotlations between Governments and indigenous
communities aimed at improving relations and guaranteeing better protection of
indigenous rights.

2%, The importance of the opportunity offered by the Working Group for a
constructive dialogue to e continued between Govermments and indigenous
populations was stresssd. The conbinuovs support for the activities of the
Working Group in carrying out its mandate was also underlined by all participants.

24, Some goverrmental observers referred to the historical circumstances and other
conditions which had turned indigenous populations into one of the mogt vulnerable
sectors of sociebty. Reference was also made to the many political, economic, social
and cultural problems, still existing in terms of standard of living, education,
culture, health and adeguate housing, etc. In this commection, they expressed

their willingness to take further steps towards the soluticn of these problems.

25, The cbserver from the Tnternational Labour Office informed the Working Group
about the IIO's continued supervisory work concerning the application of the
Convention No. 107, Indigenous and Tribal Populaticns, 1957. He stated that the
TI0 Committee of FExperts had made comments concerning the Convention's application
in Argentina, Bangladesh, Brazil, El Salvador, Pakistan and Peru, at its most
recent sessicn in March 1985. Referring to statements made by some indigencus
ocbservers indicating the impact on indigenous rights of certain projects supported
by international organigations, he also informed the Working Group that the 110
had been in contact with the World Pank and other organizaticns offering technical
assistance in order to co—ordinate their activities in this field. Furthermore,
II0 appreciated receiving information from non-goverrmental crganizations
concerning countries which had ratified Convention No. 107.
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B, The right of indigenous populations to develop their own culture, traditicns,
language and way of life, including the right to freedom of religion and
traditional religious pracfices

26, Many indigenous observers stated that indigenous culture and traditions

tended to be viewed as folklore and exploited for tourism. Indigenous language

was, tarough certain policies, put into an inferior positicn by the impositicn of
official languazges. In many cases, the indigenous language was totally disregarded
in the educational system or was taught simply as a foreign language. It was felt
that these and similar practices undermined or dissolved the integrity of
indigencus cultures.

27, It was alleged that the traditional life-style of indigencus populations was
violated by govermmental authorities, ingtitutions, and miliinational and national
companies in many parts of the world. A large number of speakers requested that
the rights of indigenous populations should be protected by national, regional and
international measures to develop their own traditions and way of life.,

o8, Coverrmental observers stated the commitment of their Govermments to ensure
the preservation and enhancement of religions, traditional cultures and languages
and toc provide an education appropriate to the culture of iIndigencus populations
and respomsive to their needs. Some informed the Working Group that special
assistance was provided, inter alia, in the area of na¥ive communication and
vroadcasting, especially native language broadcasting, the establishment of
cultural centres, and of social and cultural development programmes. One observer
informed the group that programmes for aboriginal women had been established. He
also said that a major goal of his Govermnment's educational programmes was to
ensure that it was locally controlled and culturally and linguistically
appropriate.

29, Another governmental observer referred to the successful effort in his country
to revive indigenous traditions. In particular there had been a concerted effort
to revive and establish a new standing for the language. His Government's policy
was to adopt the language of the indigenous populations as an official language

of the country. Appropriate legislation is to be introduced to this effect.

C. The right to education

30. Referring to principle 14 of the draft declaration submitted by several
non—-governmental organivations, g/ indigenous observers stated that they considered
education a focal key in the process of preserving and promoting indigenous rights.

31, Several indigenous observers said that indigenous populations were often among
the least educated parts of the larger national populations and presented the
highest rates of illiteracy. Moreover, even when educaticn was provided, it often
suffered from serious drawbacks, the most serious of which was 1ts assimilationist
direction. Among these factors were the provision of education, in most case, not
in the indigenous but in the official languages, and the fact that teachers were
not members of the communities in which they taught. The teaching of history was
frequently ethnocentric, not taking into account the past of indigenous peoples and
was presented from the colonial viewpoint of "discovery'.

2/ B/0N.4/%ub.2/4C.4/1985 /WP .4/Add.4 and annex IV to the present report.
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%2, One indigenous observer referred to his organization's efforts to promote true
bilingual education, i1literacy programmes and adult education, Another indigenous
ohserver underlined that States were responsible for action to agsist indigenous
populations keeplng their educational rights inciuding their languages, history,
culture and own traditional style of 1ife. Religious and educational systems were
meant to allow indigerous populations %0 keep their own identify.

obegarver ate adncation in their countries was rrovided

+i ; i i ion=.

3 d epply
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the right to 1life, to physical integrily and zecurity of
tionz., Some of them pointed out that it was often in the
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36, Dome ron~governmental orgenizations alleged that genocidal prachi
taking place in countriles in different parte of the world and uwrged th

nring those situations o the Sub-Commission's attenbicu,

ces were
e Group 1o

%7, Some governmental observers roferred to efforts taken in their countries to
prevent viclence against indigenous populations. One observer reported that his
Cover-ment had made progrsss LY recognizing police abuses and bringing to trial
those responsible for violence ageinst indigenous persons or communiities.

. The Tight to land and Lo natural resources

35. A1l the obsgervers from indigenous populations whe addressed issues concerning
the vight to land stressed the critical importance of land for the very survival of
indigenous populations arnd the petention of their identity as such. It was

stressed by such cbservers that ovnerzhip of land had to remain collective.
Reference was made to instances in several countries where land reform advanced

Ty Governments had resulted in the destruction of such co-operative ownership,

the transfer of land to companies and the disruption of the indigenous communities.

%9, Some of these observers made particular mention of the negative impact of
transnational corporations as well as international and naticnal agencies and
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bodies that provided funds or expertise for development projects on indigenous
land. It was felt that many such programmes negatively affected their land and
natural rescurces and consequently their traditional way of 1life, including
currently viable indigenous economies, such as subsistence fishing, and resulted
in problems of, inter alia, health and nutrition.

40. It was pointed out by several speakers that even when legal titles to land
existed, such titles were often not respected.

41. Some indigenous observers drew attention to several examples of destruction
or deterioration of indigenous lané and natural resources through pollution,
construction of hydroelectric power stations, spreading radiocactivity or dumping
nuclear waste, and creating of national parks on indigenovs land, as well as
mining and cther economic activities. ObJections were alsc voiced against the
use of indigenous land for military purposes and against the destruction of
historical and sacred sites, artifacts and designs.

42, One indigenous observer called for a moratorium on any further taking,
pollution or destruction of traditional indigenous land until appropriate
international standards were put into force, The participant of ancther
non-governmental organization stressed the importance for indigenous populations
of the right to cross borders of countries in order to utilize ancestral land.

43, Some indigenous observers strongly supported the view that indigenous land
was inalienable and could not be sold by anybody for profit. The indigenous
populations were entitled to immediate restitution including compensation for
the loss of land, without extinction of original title. In that connection,
some cobservers from Governments expressed the view that holders of indigenous
land had the right to exploit it or sell it, if they sc wished.

44, Other indigenous participants stated that commitments undertaken by
representatives of some Govermnments, including those made at previous sessions of
the Working Group, with regard to mining activities and compensation for the loss
of land, had not been put into practice., In this context, it was pointed cut by
a Covernment observer that these matters were still being discussed by all parties
involved and that final policies were yet to be determined.

45, One Govermment observer informed the Working Group that a new bill had been
drafted by her Goverrnment and was expected to be introduced during the current
year, fostering the retention of indigenous land and its use, and recognizing
cultural concepts of communal land ownership.

46. Another Government observer-referred to a draft bill of rights which would
affirm a treaty signed in 1840 with the indigenous populations, recognizing certain
of their basic rights. He also mentioned draft. legislation to be introduced later
this year relating to indigencus land and its use as well as to the cultural
concepis of communal land ownership.

47. Another Government observer stated that the solution of problems regarding
indigenous issues, including land rights, had to be considered in the general
context of the socio-economic development of a country and in accordance with the
resouces available to solve economic difficulties and to cover the needs of the
society as a whole. The situation of indigenous populations would improve only
with the overall improvement in a country. With regard to the demarcation of
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indigenous land, he saild that such delimitation had been prepared by the
authorities bub its implementation had proven gifficult due to organizational
and other arawbacks of the State machinery in a developing country such as his.

F. Mhe right o self~government, autonomy or self-determination and fo political
. institutions and representation of indigencus populations

48, Observers from Governmments and from indigenous organizations referred to
recent developments in certain countries concerning political institutions,
representatlon, self-government or self-management of indigernous populations.

49, Some Government cbservers stated that their Goverrments acted in consultation
with indigenous communities in efforts to assess their needs and promote their
rights. One observer described the activities of his Government, in consultation
with Tndian commmities, aimed at establishing self-governing gtructures at the
local level. . ‘

50, One indigenous observer explained how the indigenous populations of a
particular country had within the last decade obtained autonomy with extensive
1ocal control over the cultural, social and economic sectors of its territory.

51L. Ancther indigenous observer stated that her pecple had political
representation in the National Assembly of the country and that efforts were
being made at that level to ensure respect for the right to land and natural
regources, as well as other rights, She added that indigeénous representatives
actively participated in the dialogue with the Govermment for the solution of
existing problems. She put forward the view that, in the circumstances of her
country, one way to overcome social inequality was participation in State power.
Other speakers pointed out that in some countries the level and degree of
consultation between indigenous populations and Governments were not adequate
to comply with the needs and requests put forward by indigenous communities.

52, A number of indigenous observers, referring to recent developments and
efforts by ceritain Goverrments to identify indigenous populations with minorities
underlined that such a concept denied to them, inter alia, the right tc self-
determination. They also expressed the view that the concept of indigencus
populations had to be clearly distinguished from that of mincrities as it had
peen already done during the First and Second World Conferences to Combat Racism
and Racial Discrimination.

Ge Other rights

53, Several indigenous observers referred to officlal programmes of transmigration
in some countries which they claimed were aimed at radically changing the
demographic composition of indigenous areas. It was pointed out that such
practices threatened some indigenous populations with extinction. In that
connection it was stressed that in some cases such programmes had been made
possible through the international financial assistance from certain
intergovernmental institutions. There were suggestions that the Working Group
should use its influence to stop transmigration programmes of this kind.

3/ A/CONF.92/40 and A/CONF.119/26.
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54. BSome speakers drew the attention of the Working Group t¢ the fact that
indigenous refugees continued to leave their countries fleeing persecution and
harsh conditicns of life, The opinilon was expressed that, where armed conflicts
inflicted harm on indigenous populations, international humanitarian law should
be applied,

55. Referring to cases of removal of children from their families and the alarming
situation among indigenous populations of health and child care, one indigencus
observer urged Govermments to allocate financial funds to indigenous communities,
for improving health services and child care.

56. In commection with these matters, a number of projects were mentioned by
Government cobservers. Those projects concerned areas such as medical and legal
services, housing, education, agricultural and technological development,
communications, etc. In general, the speakers asserted that the policies of
thelr Govermments in these fields were guided by principles such as self-~
government or self-management as well as by the international instruments which
established universally recognized standards,
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III. EVOLUTION OF STANDARDS CONCERNING THE RIGHTS OF INDIGENOUS POPULATIONS

A. General remarks

57. In her opening statement, the Chairman/Rapporteur drew special attention to
the part of the mandate of the Working Group relating to standard-setting
activities in accordance with resolution 1982/34 of the Ecoromie and Social
Council, to the resociution 1984 /35 B of the Sub-Commission and resolution 1985/21
of the Commission on Human Rights, which emphasized this part of the mandate.

She expressed her hope and expectation that the Working Group, at its fourth and
future sessions, would intensify its efforts in this regard.

58. Some of the other members of the Working Group expressed supporit for the
emphasis the Chairman/Rapporteur had placed on the standard-setting activities
of the Group and stated that the time had come to begin the preparation of a
draft. Similarly, the statements made by the Jovernment observers, by cbservers
of indigenous populations and their organizations, and of other non-governmental
organizations, indicated general agreement with this drafting mandate and the
need for and expectation of the preparation of new standards and norms on
indigenous rights.

59. According to one member of the Working Group, while many international
instruments were cbviously related fo the human rights of indigenous populations,
the special nseds of the beneficiaries involved required new standards so as to
provide fresh impetus and new emphasis on addressing and remedying the
underlying problems, including the frequent alisnation between the indigenous

populaticns and nations con one side and the States on the other side.

60. The view that existing instruments did not adequately respond to the needs

of indigenous populations was endorsed by most speakers, including observers from
Governments. The opinion was also expressed that the relevant proviszions of the [
existing human rights instruments should be implementad for the protection of the

rights of indigenous populations.

61. GSeveral observers of the indigenous populations also stated strongly the

need for apecial indigenous rights standards. Inequalities and oppression

suffered for centuries: ethnocidal practices; the actual dismal situation and
marginalized existence in many countries, notwithstanding lofty statutes and

policies; lack of understanding and knowledge reflected in accusations of

backwardness and primitiveness; and forced assimilation and integration by

majority populations, were brought up as reascns tnderlining the need for new

standards concerning indigencus rights and freedoms. The hope was voleced that .
precise new international standards would also bring into line national ;
legislation and its prompt implementation. The more specific reason most often

mentioned was deprival of the territorial base and land rights, including all the L
surface and sub-surface resources which come with the land and which form so

essential a base of the indigenous way of life.

62 . One member of the Working Group offered words of caution for the road tc a
comprehensive declaration. It was in the same context pointed out by some
Governmental observers that the standards had to be drafted in such a way that
they would cover all indigenous groups, & task said to be particularly difficult
because of the factual diversities and different political demands involved. One
set of solutions would not serve the needs of all aboriginal groups, even within
one and the same country. Overly ambitious targets could alsc jeopardize the
depth and serionsness of the analysis needed for the contents and implications

of the various substantive rights.
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63. One member of the Working Group expressed the view that he had some

hesitation in using the term "indigenous peoplesa". The ferm "people" as used

in the Charter, related to all peoples, and new criteria establishing two different
kinds of peoples should preferably not be intreoduced into international law. The
political and legal use of the concept of "indigenousness" would only inflict
confusion. With a unified approach to the term "people!, there was no need to
specify special rights for indigenous peoples. Most indigenous peoples could be
treated as minorities, and any attempted distinction between the two was nothing
more than an artificial dilemma. The minority concept was a well known
quantitative concept in constitutional and international law. There were peoples
wilth States and others without States. Taking into account the reality and
historical political processes, it would be illusory to expect from the

Working Group any recognition or definition in this regard. Likewise, according

to the same member, the right to land was important for every human being and

group and emphasis on land rights for indigenous peoples was a misunderstanding as
there was no specific need to tie ownership of land to cultural or ethnic
identities. What was important, was to find out the functions of land in different
societies. Bearing in mind what was stated, the Working Group, in his view, needed
more time for further c¢clarification of concepts before it could begin a drafting
process of standards in this field.

64. Another member of the Working Group pointed out that the United Nations had
managed for 40 years without a definition of the term "people' and that a
definition of "indigenous peoples" was not necessary, at least for the moment, for
the purposes of the present standard-setting activities, especially as there were
ample international precedents of the usage of the latter term. The reality of
the situation was also reflected by the presence in the conference room, in which
the Working Group held its meetings, of a large number of persons who considered
themselves to be indigenous and who attached basic values to this identification.
The task of the Working Group should not be further complicated by definitions of
the beneficiaries; rather, the difficulties associated with defining the term
"minority" should serve as a warning signal to this Group. Similarly, with
regard to the right of peoples to sqlf-determination, this right should not
avutomatically be associated with independence.

65. A member of the Working Group stated that the Group should draw inspiration
from the influence which the Declaration on the Granting of Independence to
Colonial Countries and Peoples i/ had had on the decolonization process. Thanks
to this Declaration, adopted by the General Assembly in 1960, millions of people
all over the world now lived in freedom and independence. It was his belief that
the recognition and the restoration of basic rights to indigenous populations and
peoples would be hastened if an appropriate declaration could be drawn up by the
Working Group with the co-operation of all the parties concerned, bearing in mind
that any future set of principles could only be adopted with the support of
Governments.

66. Another member of the Working Group agreed that, historically speaking, the
concept of indigenous populations was associated with colonialism and aggression
by foreign nations and powers, but she warned that there should be no confusion
between indigenous populations on the one hand and ethnic minorities in certain
countries and regions on the other hand. Issues relating to multinational States

4/  General Assembly resolution 1514 (XV) of 14 December 1960.
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with populations of different origins should be dealt with in other fora, also 50
as to assure success in the work of the Working Group. Indigenous populations
should be on an equal footing with all naticnalities and individuals of any
nation, but with clear protection of special rights.

67. Several indigenous observers pointed out that the term "indigenous populations”
should be changed to "indigenous peoples" which in their opinion accurately
reflected reality. They insisted that they represented peoples and nations and

did not wish to be considered mere populations or minorities subject to outside
definitions.

68. Many speakers stated that the report prepared by. the Special Rapporteur,
Mr. José Martinez Cobo, entitled "Study on the Problem of Discrimination against
Indigenous Populations™, 5/ especially its chapter containing conclusions,
recommendations and propogéls, é/ should be taken into account in the process of
formulating new standards.

69. One individual expert advised that the Working Group should look into
existing or possible national constitutional provigions in connection with its
drafting work. It should be kept in mind that internaztional standards on
indigenous rights, for example concerning autonomy, special parliamentary
representation and voting régimes, could be incorporated into constitutional laws
which would in this manner supplement the standards.

70. The Observer for the International Labour Office, after endorsing the efforts
of the Working Group on the development of standards, stated that his organisation
was moving towards the revision of Convention No. 107, Indigenous and Tribal
Populations, 1957, and had initiated specific procedures and timetable to this
effect. In a written submission to the Group, 1/ ILO provided additional
information on its work in this regard. Several speakers during the Working Group
session warmly welcomed the measures taken up by ILO. One Governmental cobserver
stated that the Working Group should take due account of the ongoing work 1in
relation to the revision of Convention No. 107 and that ILO should in its work
closely follow developments in the Working Group.

B. Substantive principles

7L. A member of the Working Group expressed the view that the drafting efforts
must be anchored in existing international instruments such as the Universal
Declaration of Human Rights, the Tnternational Covenants on Human Rights, the
United Nations Declaration and the International Convention on the Elimination of
A1l Forms of Racial Discrimination, and the Declaration on the Elimination of All
Forms of Intolerance and of Discrimination Based on Religion or Belief. Indigenous
populations and peoples must be entitled to the full enjoyment of these and other
human rights. In addition, it should be a cardinal principle of any standards that
they allow for the redressing of disadvantage and abuse, suffered over the years,
which should be backed up by affirmative action at the national level.

5/ E/ON.4/Sub.2/4T6 and Add.1-6; E/CN.4/Sub.2/1982/2 and Add.1-T and
E/CN.%/Sub.2/1983/21 and Add.1-8.

6/ Ibid., Add.8.
7/  E/CN.4/Sub.2/AC.4/1985/WP.2/Add.1.

Pl oyl
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72. According to another member of the Working Group, the major principles to
be covered, in addition to fundamental rights and civil rights laid down in
other applicable instruments, were the right to life and physical freedom and
security, the right to land and natural resources inherited by indigenous
populations, the deprivation of which could in their case amount to deprivation
of the right to life; and the right to appropriate political self-rule.

7%3. Two drafting texts were submitted to this session of the Working Group by
indigenous non-governmental organizations. The World Council of Indigenous
Peoples submitted a declaration of principles, adopted at their Fourth General
Assembly in Panama in September 1984 (repreduced in annex III}, and the Indian
Law Resource Center, the Four Directions Council, the National Aboriginal and
Islander Legal Service, the National Indian Youth Council, the Inuit Circumpolar
Conference and the International Indian Treaty Council submitted a declaration of
principles, adopted at an assembly of indigenous Working Group participants in
Geneva in July 1985 (reproduced in annex IV).

74. Many speakers from all sides referred to specific rights to be included in
the international standards awaiting drafting by the Working Group. The most
detailed listings with proposed concrete wording were contained in the above-
mentioned draft declarations of principles put forward by indigenous non-
governmental organizations. With some variations, several governmental observers
stated that the rights to land, religion, education and culture and respect for
other aspects of their own life and for their own economic and political
situation should be properly reflected in the new standards.

75. In accordance with the Plan of Action for 1985, specific suggestions were
made with regard tc the cultural, linguistie, educational and religicus rights of
indigenous populations. Indigenous observers emphasized the urgency in
maintaining and securing their cultural identity, heritage and traditions in the
broadest sense, including their cultural and religious value systems. It was
stressed that education should be provided by and for themselves, in their own
language and with their own curriculum. Some speakers mentioned in this regard
the need for intercultural education and making certain that the larger national
societies also learn about indigenous cultures. Furthermore, the fullest regard
for indigenous religious beliefs and religious sites was required when drafting a
relevant article in the new standards.

76. With regard to principles concerning the education and culture of indigenocus
populations, cne government observer raised the following basic issues:

"How best to preserve and enhance indigenous cultures, languages, and
preligions within larger societies?

What are appropriate methods for ensuring that indigenous populations have
control and influence over their own cultural and educational activities?

How can the values of indigenocus populations be preserved within their
own communities, and shared with the broader soclety?

What measures are appropriate to overcome the cultural losses experienced
by many indigenous populations through history?" '

He felt that the discussion of these issues might bring about significant progress
towards a workable scheme for ensuring that the concerns at stake be respected.
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77. Numerous suggestions forwarded by indigenous observers relating to the right
to earth or to land and natural resources were retained under active consideration
by the Working Group jn accordance with the Plan of Action. Ancestral land or the
territorial base was said to be essential to all other rights of indigenous
populations and their future generations, including the right to life. Collective
rights and peaceful possession of the surface and sub-surface of these lands
should, therefore, it was maintained by the indigenous speakers in general, be
covered by the new standards, especially those connected to the indigenous way of
1ife and activities relating to renewable resources, such as fishing, whaling,
hunting, harvesting, gathering and trapping. It was also suggested that without
corresponding rights to adequate surface and ground waters, indigenous land rights -

would be rendered meaningless.

78. With regard to the standard-setting, the right to earth or to land and
natiural resources Was considered essential by many of the indigenous observers
because of the many forms of dispossession which existed. These forms, which
were said to have become more prevalent in modern times through transmigration
and technological advances, were refiected, inter alia, in increased pollution,
dam constructions, mining operations, military activities and other environmental
contamination. Attention was drawn to the fact that indigenous populations had
rnever had problems with congervation of the environment or the extinction of
species so that protection groups were quite misdirected in their criticism of

indigenous .practices.

79. The right to gelf-determination was the subject of many statements by
indigenous speakers. While some spoke in this context of autonomy or self-
government as necessary for their control over. the land as well as their economic,
social and cultural systems, others spoke of the right in a broader sense barring
discovery, conguest, the concept of terra nullius,. and occupation as means of
depriving them of sovereignty. Several indigenous observers also emphasized the
need to respect treaties freely concluded between them and States, in accordance
with the principle of pacta sunt servanda, which should be reiterated in the new
standards. o

80. 1t was Suggested that many other rights be included in a future set of
standards, as set out in the two draft declarations proposed by several indigenous
non-governmental organizations. The above-mentioned rights and others suggested
from the floor included the right to peace, human dignity and justice, the right
to life, physical integrity and security, the right to determine their own
merbership or citizenship, political rights; family rights; the right to move
across State boundaries for the conduct of traditional activities; the right to
humanitarian treatment of indigenous refugees; the right not to be subject to
relocation; and the right to prior authorization by indigenous populations of
technological, scientific or social investigations. -

81. The observer from one indigenous non-governmental organization, in the context
of existing and forthcoming international standards affecting indigenous peoples,
emphasized the need to establish remedies. The responsibility of -States to respect
populations, in accordance with the Charter of the United Nations and to protect
peoples against private and public encroachment should, therefore, be established.
He and some other indigenous speakers also referred to the right of indigenous
populations, as a last resort, to defend themselves against violations of their
rights.
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82. Bome indigenous observers spoke about the need to send international observers
to naticnal constitutional and political negotiations taking place between
indigenous populations and Governmerits in various parts of the world. Two
indigenous ncon-governmental organizations, in their comments upon one aspect of
the proposed draft declaration 8/ concerning the resclution of disputes between
States and indigenous populatioﬁé, recommended that the Working Group elaborate
further upon the point that it is the duty of indigenous communities and member
Statesg to engage in good-faith dispute resclution with respect to their
differences. BSuch disputes should be resolved by agreement between the parties.
If good-faith negotiations failed the two parties might wish to continue their
negotiations with the assistance of a mediator, or the parties might wish to make
efforts to establish a process for deciding the matters by an impartial third
party. These speakers also recommended that the international community should be
entitled to monitor the progress of dispute resolution efforts and to encourage
all parties to pursue such efforts in good falth. The Working Group, in
fulfilling its mandate, should be able to hear information about the negotiations
and monitor their progress.

83. One governmental observer expressed concern over proposals relating toc the
right of self-determination and the status of indigenous populations as subjects
of international law, as spelled out in the draft declaration submitted by a
number of indigencus non-governmental organizations. 9/ He pointed out that
indigenous populaticns, as was the case in his own country, might wish to
organize their own life autonomously and to have their own institutions. However
the proposed text went much further and included the right to determine their
political status and citizenship. Indeed, reference to the right to self-
determination would iImply the right of secession, which Governments would not be
in a position to admit. He alsc gquestioned the assertion that indigenous peoples
and nations are subjects of international law. International law was created by
States, through agreements or practice and there were no indications that States
recognized indigenous pecples and nations as subjects of international law. 1In
his view, therefore, it would be incorrect to include in the declaration something
that in fact did not find support in international law.

84. 1In response to proposals already advanced, one Working Croup member expressed
the opinion that it would be desirable, before the fifth session of the Working
Group, that Governments submit their views on specific drafting language for
consideration by the Group.

C. Form of instrument

85. There was more or less general agreement from all sides that the standards to
be drafted by the Working Group should in the first instance form a declaration,
eventually tc be adopted by the General Assembly of the iUnited Nations. The
possibility of a convention was alse mentioned, but there seemed to be general
agreement, also on this point, that this kind of instrument would emerge further
down the road, possibly with inspiraticn from the declaraticn.

86. One government observer pointed out after endorsing the idea of a carefully
thought out and drafted declaration, that such an instrument could be just as or
even nmore important than a2 convention. A declaration on the basic principles of
indigenous rights could eventually beccme binding upon all members of the

international community, like the Universal Declaration of Human Rights, while a
Convention would be binding only upon the States which would c¢hoose to ratify it,

§/ E/CN.4/Sub.2/AC.4/1985/WP.4/Add.4 and annex IV to the present report.
3/ Ibid.
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Iv. OTHER MATTERS

87. Concern was expressed by some indigenous participants and from one
governmental observer about the need to assure the right of indigenous
representatives to leave their countries in order to attend sessions of the
Working Group. Similarly, and according ‘to some speakers more urgently, the need
to ensure the safe re-entry of indigenous participants in the Working Group to
their respective countries was emphasized, as well as the prevention of any
reprisals against participants because of their statements or mere attendance.

88. Several government and indigenous observers, as well as members of the
Working Group, expressed their approval of and appreciation for the passing of
resclutions by the Sub-Commission, Commission on Human Rights, and the Economic
_and Social Council on the establishment of =z Voluntary Fund for Indigenous
Populations. One observer stated that his Government would be contributing
$4 20,000 to the Fund as sopn as its establishment had been endorsed by the
General Assembly and appropriate administrative arrangements had been made. The
observer for one non-governmental organization described the activities of his
organization in financing the participation of indigenous observers from various
countries. ’

89. Several speakers stressed the need for continued support from the
Secretariat to the Working Group. One government observer urged the Secretariat

to give high priority and more time in coming years to assisting the Group in
discharging its tasks. ' '

90. Several indigenous observers suggested that the Secretariat put together an
analytical compilation or summary of existing instruments and proposals related to
indigenous rights,in particular the right to gelf-determinationand the right to land.

g1. Six indigenous non-governmental organizations suggested that the Secretariat
be requested to prepare and circulate an analytical compilation of documents and
other available information concerning developments and conditions affecting the
rights of indigenous populations and communities in several specific, enumerated
regions of the world, without the singling out of individual countkies. It was
felt that a compilation of this sort would greatly facilitate the task of the
Working Group in carrying out its mandate.

92, As the Working Group was not empowered to receive specific complaints, a
few indigenous observers suggested that a review of available channels and

procedures for the filing of such complaints at the international and regional
levels bhe made. ' :

93. A large number of indigenous observers suggested that the sessions of the
Working Group should be extended from 5 to 10 days. It was argued that the
complexities and broad scope of the standard-setting task awaiting the Group, in
addition to the other part of its mandate relating to the review of developments
and the large number of participants justified such an extension.

94. It was suggested by an indigenocus non-governmental organization that a
United Nations seminar should be held on indigenous populations within the
framework of the programme of advisory services in human rights, and that
indigenous organizations should be included in this programme, with special
emphasis on encouraging the development of national and regional consultations
between indigenous populations and Governments.
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95. HNumerous indigencus observers made reference to the Special Course on
Indigenous Peoples in International Law held from 15 ta 26 July 1985, at the
"ChAteau de Bossey!, near Geneva, which provided indigenous persons with
information about the activities and functioning of United Nations bodies
dealing with human rights.

96. One indigenous non-governmental organization presented to the Werking Group
a series of resolutions on various subjects adopted by the International
Indigenous Youth Conference, held at Batoche in Canada from 22 to 26 July 1985.
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Z. As repsatediv stated at the fourih session of the Working Group, emphasis
will be placed, the fifti 1 the (Group, on the part of
its mandate rela 1

(a) Consideration of the right teo autOQOW" self-government and self-
determination, inciuding nol1L‘aaT rapresenftation and institutions;
t s | 3

{b} Consideration of the right and rasponsibility of indigenous
popvlations, as of all others, to respect universally recognized human rights

and fundamental freedoms;

oneideration of the right to health, medical care, othar socizl
3 and adeguate hcusing.

or the subsequent sessionz of the

{a) Consideration of principles of equalify and non-discriminaticn;

t

Congideration of the right to legal agsistance and protection in

)
trative and judicial affairs

“nw

{c) Consideration of the right to traditional productive activities, work,
free cheoice of ampioyment, Just and favourable conditions of work, and protection
against unemployment, as well as the right to form and join trade unions for the
protection of their interests;

{(d) Consideration of the right to freedom of peaceful assembly and
asscciation;

(e) Consideration of the right to social security;

(f) Consideration of the right to trade and to maintain economic,
technological, cultural and social relations.
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ANNEX T
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ng the comments and information submitted by Governments and

ions since its establishment, the Working Groap discussed,

i private mpetiﬂgs held during the present session, how

! ta futurs work on standard-seiting in accordance with its

d down in resolution 1982/34 of the Fconomic and Social Council,
aph

in the course of
to continue i
mandate as la
and on the ba
t was agresed

z

s of opc*atlve paragr 8 of Sub-Commission resolution 1984/35 B.
te procsed as followa. 1)

The Working Group should azim at producing, in due course, and as a first
formal step., a draft declaration on indigenous rights, which may be proclaimed
by the Generzl Assembly. .

As a point of departure in that process, the Working Group should take due
account of the international instruments already existing on this subject within
the United Nations system, particularly those which make up the International
Bill of Human Rights, and proceed on the basis of opinicns advanced by both

Governments and indigenous organizations.

Governments and indigencus organizations should be encouraged to submit
comments and suggestions on the drafts prepared by the Working Group. Thelr
special attention should be drawn, in anticipation of the Working Group's
fifth session in 1986, to the following rights already proposed and discussed, in
a preliminary manner, at the Working Group's previous sessionsg:

Draft Principles
(preliminary wording)

1. The right to the full and effective enjoyment of the fundamental rights
and freedoms universally recognized in existing international instruments,
particularly in the Charter of the United Nations and the International Bill of
Human Rights.

2. The right to ba free and equal to all other human beings in dignity
and rights, and to be free from discrimination of any kind.

3. The collective right to exist and to be protected against genocide,
as well as the individual right to life, physical integrity, liberty, and
security of person.

4. The right to manifest, teach, practice and observe their own religious
traditions and ceremonies, and to maintain, protect, and have access to sites
for these purposes.

1/ One member of the Working Group was not present when this decision was
faken.



E/CN.4/8ub.2/1985/22
Annex II
page 2

5. The right to all forms of educaticn, including the right to have
access to education in their own languages, and to establish their own
educational institutions.

6. The right to preserve their cultural identity and traditions, and to
pursue their own cultural development.

7. 'The right to promote interculfural information and education,
recognizing the dignity and diversity of their cultures.
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ANNEX IIT

tion of principles adophted at the Fourth General Assembly of the
d Council of Indigenous Pecples in Panama, September 1984 1/

g of the indigenous pzorles are part of the cultural

Principle 4. The traditions and customs of indigenous people must be respected
by the States, and recognized as a fundamental source of law.

Prineiple 5. A1)l indigenous peoples have the right to determine the person or
group of persons who are included within its population.

Principle &. Each indigenous people has the right to determine the form,
structure and authority of its institutions.
Principle 7. The institutions of indigencus peoples and their decisicns, like

those of 3tates, must be in conformity wlth internationally
accepted human rights beth collective and individual.

Principle 8. Indigenous peoples and their members are entitled to participate
in the political life of the State.

Principle 9. Indigencus people shall have exclusive rights to their traditional
lands and its resources, where the lands and resources of the

indigencus peoples have been faken away without their free and

informed consent such lands and resources shall be returned.

Principle 10. E i eh 3 f indigenous people incliude surface and
P

All indigenous peoples may, for their own needs, freely use their
natural wealth and rescurces in accordance with Principles 9
and 10.

[
fort
a

Principle

1/ Appeared alsc in document E/CN.4/8ub.2/AC.4/1985/WP.4 and Corr. 1.
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Principle 12. HNo action or course of conduct may be undertaken which, directly
or -indirectly, may result in the destruction of land, air, water,
sea ice, wildlife, habitat or natural rescurces without the
free and informed consent of the indigenous peoples affected.

Principle 13. The original rights to their material culture, including
archeological sites, artifacts, designs, technology and works of
art, lie with the indigenous people.

Principle 14. The indigenous peoples have the right to receive education in
their own language or to establish their own educaticnal
institutions. The languages of the indigenous peoples are to be
respected by the States in all dealings between the indigenous
people and the State on the basis of equality and non-
discrimination,.

Principle 15. Indigenous peoples have the right, in accordance with their
traditions, to move and conduct traditional activities and
maintain friendship relations across international boundaries.

Principle 16. The indigenous peoples and their authorities have the right to
be previously consulted and to authorize the realization of all
technological and scientific investigations to be conducted
within their territories and to have full access to the results
of the investigation. '

Principle 17. Treaties between indigenous nations or peoples and representatives
of States freely entered into, shall be given full effect under
national and internaticnal law.

These principles constitute the minimum standards which States shall respect and
implement.
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ANNEY IV

Draft declaration of principles proposed by the Indian Law

Resource Center, Four Directions Council, Hational Aboriginal

and Islander Legal Service, National Tndian Youth Council,

Tnuit Circumpolar Conference, and the International Indian
Treaty Council 1/

Declaration of principles

1. Indigenous nations and peoples have, in common with all humanity, the right
to 1life, and to freedom from oppression, discrimination, and aggression.

2. A11 indigernous nations and peoples have the right to self-determination, by
virtue of which they have the right to whatever degree of autonomy or self-
government they choose. This includes the right to freely determine their
political status, freely pursue their own economic, social, religious and
cultural development, and determine their own membership and/or citizenship,
without external interference.

3. No State snall assert any jurisdiction over an indigenous nation or people,
or its territory, except in accordance with the freely expressed wishes of the
nation or people concerned.

4. Indigenous nations and peoples are entitled to the permanent control and
enjoyment of their aboriginal ancestral-historical territories. This includes
surface and subsurface rights, inland and coastal waters, renewable and non-
renewable resources, and the economies based on these resources.

5. Rights to share and use land, subject to the underlying and inalienable
title of the indigenous nation or people, may be granted by their free and
informed consent, as evidenced in a validtreaty or agreement.

6. Discovery, conquest, settlement on a theory of terra nullius and
unilateral legislation are never legitimate bases for States to claim or_retain
the territories of indigenous nations or peoples.

7. In cases where lands taken in violation of these principles have already
been settled, the indigenous nation or people concerned is entitled to immediate
restitution, including compensation for the loss of use, without extinection of
original title. Indigenous peoples' desire to regain possession and control of
sacred sites must always be respected.

8. No State shall participate financially or militarily in the involuntary
displacement of indigenous populations, or in the subsequent economic
exploitation or military use of their territory.

9. The laws and customs of indigenous nations and peoples must be recognized by

States' legislative, administrative and judicial institutions and, in case of
conflicts with State laws, shall take precedence.

1/ Appeared also in document E/CN.4/Sub.2/AC.4/1985/WP.4/Add. 4.
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10. No State shall deny an indigenous nation, community, or people residing
within its borders the right to participate in the life of the State in whatever
manner and to whatever degree they may choose. This includes the right to
participate in other forms of collective action and expression.

11. Indigenous nations and pecoples continue to own and contrel their material
culture, inecluding archeclogical, historical and sacred sites, artifacts,designs,
knowledge, and works of art. They have the right to regain items of major
cultural significance and, in all cases, ftc the return of the human remains of
their ancesters Tor burial in accordance with their traditions.

12. Indigenocus nations and peoples have the right to be educated and conduct
business with States in their own languages, and to establish their own
educaticnal institutions.

13. ©No technical, scientific or social investigations, including archeoclogical
excavations, shall take place in relation tc indigenous nations or peoples, or
their lands, without their prior authorization, and their continuing ownership
and control.

14. The religious practices of indigenous nations and peoples shall be fully
respected and protected by the laws of States and by international law.
Indigenous nations and peoples shall always enjoy unrestricted access to, and
enjoyment of sacred sites in accordance with their own laws and customs,
including the right of privacy.

15. Indigenous nations and peoples are subjects of international law.

16. Treaties and other agreements freely made with indigenous nations or peoples
shall be recognized and applied in the same manner and according to the same
international laws and principles as treatles and agreementz entered into with
other States.

17. Disputes regarding the jurisdiction, territories and institutions of an
indigenous nation or people are a proper concern of international law, and must
be resolved by mutual agreement or valid treaty.

18. Indigenous nations and peoples may engage in self-defence against State
actions in conflict with their right to self—determlnatlon. .

19. Indigenous nations and peoples have the right freely to travel, and to
maintain economic, social, cultural and religious relations with each other
across State borders.

20. 1In addition to these rights, indigenous nations and peoples are entitled to
the enjoyment of all the human rights and fundamental freedoms enumerated in the
Internaticnal Bill of Human Rights and other United Nations instruments. In no
circumstances shall they be subjected to adverse discrimination.









