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INTRODUCTICN

The purpose of this p
with background on.the issue of
rights in the Constitution. Th
Inuit and Metis view of their p
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Inuit Tapirtrisat of Canada and t

Although Ttepresentati

aper is to provide members

the entrenchment of aboriginal
is paper presents the Indian,
lace and aspirations in the
scope of the paper cannot
group's views, it is the _
three national associations
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ne Native Council of Canada.

yes of the aboriginal peoples
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these variations are the result
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experiences and should not obscyre The common starting-point

shared by all. The Indian, Inu
and their rightful place in Can
three commeon principles: '

a) the aboriginal pegples,
and Non-~status Indians,

1t and Metis view of themselves
adian society 1is based on

which include Status
Inuit and Metis, are

founding peoples ¢f Canada;

b) the aboriginal pegples are "nations' who never
gave up their sovereignty and who interacted
with and were recggnized by the Imperial

representatives ag

¢) thls status as na

nations;

tions within Canada vests in

them rights not hgld by the European immigrants.

On these primary assertions are
positiaons.

founded the main constitutional

In the first .of its tiree parts, the paper describes

the different aboriginal people
relationship with the Crown and
governments. The second part p
and proposals of the aboriginal
policy regarding aboriginal rig
these rights are dealt with in

8

of Canada and their historical
the federal and provincial
resents the constitutional vi€ws
pecples. Government and party
Hts and the judicial status.of
the final section.
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SECTION I GENERAL BACKGROUND

A. Aboriginal Peoples And Assocfiations

Though aboriginal or "hative™ peoples are sometimes
viewed as one hcmoceneous group,| they are as diverse in:language
and culture as in their historiebs and aspirations. The word
"native"” cannot be used as an all-encompassing term for it
distorts and obscures the major gistinctions between the 1.3
million aboriginal peoples in this country and their Tespective
political organizations. The aboriginal peoples reject the
term because it implies they are|a single race Ttather than
several nations. :

There are about 25,000|Inuit (Eskimos) who inhabit the
northernmost regions of Manitoba| Quebec, Labrador and the
Northwest Territories, including|the islands of the Arctic Ocean.
Cne common language with variatigns in dialect is used bv the
Inuit. Although the Inuit are n¢t "Indians” and the Indian Act
excludes them, the Supreme Court|of Canada decided in 1030 That
the Inuit were ''Indians" within the meaning of Section 91.34 of
the British North America Act. [like Indians, all Inuit are listed
in a central registry 1in Ottawa and are issued a Tegistry number.

As no treaties have evegr been signed with the Inuit,
the gquestion of their aboriginal |rights is unresolved. In 1971,
the Inuit TEDITISat of Canada {ITC) was established for the
purpose of politically representing the Inuit to the Canadian
government. The comprehensive cllaim entitled "Nunavut" advanced
by the ITC on behalf of the Inuit calls for responsible government
and provincehood within 15 vears |[(for area claimed see Comn;enens;ve
Claims Map on page 5). The Inuit| are further represented in
constitutional matters by the Inulit Committee on National Issues
(ICNI) which is part of ITC and was formed in 1979, Six regional
-associations participate within ICNI and the Co-chairmen of the
Committee are Mr. Charlie Watt and Mr. Eric Tagoona.

The Indian Act (1576) ckercises the leeislative compesence

f the federal governr=ent with refpect to Section 91.21 of the
ritish North America Act. The rtevised Act of 1951 defines an
inal1an A5 A DeTson ho pursuant to this Act ie registered as an
T1alan or is entitled to be registered as an Indian" {Section

1) Under the terms of thlS definition Indians are admin-
lstAat;velv divided into separate groupns: Status and Non-status
Indians and etis.

w O

-

The 1951 Act auendines the 1576 fmdian Act maxes no refercnce Lo
"hloo¢™ in detcrﬂ1n~nﬂ 'ho 13 and Is not an Indian. The 1376
indian Act, which was the consclidation of all laws respecting
‘ndians, used*blood and band membership as the key criteriz.
The Act was last amended in 1954 |




Status Indians are those who come under the terms of
the Indian Act. An Indian Regilstry listing all who are entitied
to be regilstered as Indians accprding to the Act is maintsined
oy the Department of Indian Affairs and Northern Development.
Some Status Indians are also Treaty Indians because their tridbes
oT peoples have at some time signed a tresty with the Crown.
Further differences among Indiaps are found in language - 10
language groups and 58 dialects| - location, custom and beliefs.
There are about 302,700 Status [ndians inhabiting every terrtitory
and province in Canada and they|are represented by the National
Indian Brotherhood (NIB) whose President is Mr. Delbert Rilev.
The organization was establishefd in 1970 to act as the national
spokesman of the provincial and|territorial Indian organizations.

The Metis and Non-status|Indians are people of Indian
ancestry, many of whom speak only their native languages and
live according to the ways of their cultures. These people,
however, do not qualify for Indian status under the Indian ALt
and are therefore not eligible for the same treatment by
government as Status Indians. Responsibility for these people
is a subject of dispute betrween |the federal and provincial

governments.,

The Metis are the peopfle of mixed European and Indian
ancestry who historically lived |in the Prairie provinces and ¥orth-
western Ontario. They chose or (were issued SCTip* over treaty and
have never had status under the |Indian Act. Non-status Indians

are those who have lost their stztus under the Act through
enfranchisement, through having |their registration refused by the

registering federal agency, through failing to be Tegistered 1
some distant past, or through marriage.

=

There are approxi-

mately one million Metis and Nonlstatus Indians throughout
the country. They are represented nationally by the Native

Council of Canada (NCC) which was founded in 1971 and is a

federation of the provincial and| territorial associations of Mectis
ancé Non-status Indians. Mr. Harry Daniels is the President.

8. Historical Background Of Abo gzinal/Government Relationshin

The aboriginal population is widely dispersed across
Canada and each group is subject|to the economic, social and
geographical conditions of the re¢gion it inhabits. Although the
arrival of the Europeans was spréad cver centuries and the nature
of the relationships thus established varied, European contact
had the common effect of drastically altering traditional life.

"Government cash and land grants |in compensation for surrender

of Indian rtitle.




At the time of Eurcopean discovery, the abor‘,‘nﬂ1
oples comprised several different tribes cr peoples who were
Lf~sutficient and self-governmipg.-within rhelr particular
rritorial boundaries. With thg acceleration of European
tlement and activity, the aboriginal peoples were aliensted
from their traditional self-sustaining means &as a more
sedentary lifestyvle of farming and permanent settlement was
encouraged. The Prairie Indians| for example, were forced
into agriculture after the buffalo had been hunted to near
extinction by the settlers. :

M E1 ot

For the first three centuries of the European prﬁsence
in Canada the basis of the Indian/Government relationship wa
both economic and military. The|Indians supplied natural
resources and geographical expertise in exchange for European
goods. They weTe 23lso potential ([allies oT enemies. As the
survival of the Europeans dependgd on securing the alliances
of the Indians the practice of tgeatv-making began in the 1600s.
These eatrly treaties were politigal in nature and provided for
peace, friendship and mutual protection. Land title was not
mentioned in these agreements.

Beginning in the mid-1700s, 2 new kind of treaty that
dealt with land emerged, necessiflated by the westward movement
of settlers. These treaties, algo called surrenders, acknowledged
an Indian title to the land that had to be ceded to the Crown
befcre non-Indian settlement could take place. British policy,
expressed in various proclamations, statutes and orders required
3ritish subjects to provide compensation to the Indians where
settlement interfered with the Indians' traditional use and
occupancy of the land. The Indian interest could be ceded only
with the agreement of the Indians| and then only tc the Crown.
The most significant pronouncement of this policy is the Roval
Proclamation of 1763 which set l1imits to European settlemen
and reserved lands outside those |[limits for erclu51ve Inalan use

"

Obtaining the surrender| of Indian titzle centinued for
a time after Confederation. Sectlion 91.24 of the British North
America Act (1867) gave the Parlijament of Canada legisiative
responsibllity for "Indians, and |lands reserved for Indians.”
Under the terms of the 1870 Orderlin-Council zdmitting Rupert's
cand and the Northwestern xerrlto*y (now the three Prairie
provinces, the two territories and the ncrthern parts of Cntario
and Quebec) into the Canadian unipn, Canada, on behalf of the
Crown, was required to deal with Bll Indian claims to compensaticon
for lands required for settlement|. Consequen;lv, between 1371 and
1925 a series of treaties were copcluded in Ontario, the Prairie
provinces and parts of the Northwkest Territories hnd 3ritish
Cclumbia. In exchange for the purrender of Indian interest in-
the land desired by the governmenf, compensation in the form of
reserve lands, cash payments, annpities, schools and medical
assistance was provided. Hunting|and tlshlno rights were also
recognized. The terms of the Quebec Boundar1e< fxtnnszon Act,
1917 ‘also provided for the surTendler angd compensation of Indian
clcﬁts. _ .




Between the conclusion [of the last treaty in 1923 and
the signing of the James Bay and Northern Quebec Agreement in
1677, however, the practice of obtaining the surrender of aboriginal
interest in exchange for land was| not pursued. Non-native
settlement and activity increased and intensified during this
period despite-the fact that the |aboriginal interest in large areas
-0t ~the country had ‘never been surirendered. The comprehensive
claims negotiations of the present day attempt to satisfy some
of these unfulfilled obligations.
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Covering most of the Northwest Terfritories, British
the Yukon, Northern Quebec and Lablrader, these claim ..
relate to the loss of traditional use and occupancy of lands

.~ - where Indian title was never| extinguished by treatv or
superseded by law.”* In these neggtiations, the aboriginal
peoples are seeking recognition of| their rights.

-
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™
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SEthment macde by the Hon. Jean CHrétien, Minister of Indian
~Affairs and Northern Development on Claims of Indian and Inuit .
People, Ottawa, August.§, 1973.




The Changing Relationship
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-With. The Federal -Government
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Historically, the rela
with the aboriginal peoples has
brief reference to Indians in th
the government's rasponsibility |
Indian Act of 1876 attempted to m
ocligations and Indian status. T
affairs at that time was maintain
Department of Indian Affairs and
Indian Act and the Department haj
the years by abor1c‘nal and non-i
criticism, however is a fundamej
the federal_governmenta

The covernrent has inte
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nor the Indians'’

ionship of the feaeral government
een an unsatisfactory one. The
1867 BNA Act speczf¢ed nelther
Tights. The

ore fully define government

he agency admlnlstﬂrlng Indian
ed and evolved into the preﬂent
Northern Development. Both ‘the
e been severely criticized over
ative people. Transcending this
tal conflict over the role of

roreted its responsibility under

¢ a legisiative capacity throuin

which the aboriginal peoples are

to be integrated imro themzin-

stream o anadian society. To ¢
by administration i1s assimilation
did not give the government the 7
believe the federal obligation 1s
political and cultural entities 3
participation opportunities are 1
These conflicting "interpretationsg
fied by the Department of Indian
where the Department's name apped
Abcriginal peoples argue that thei
can never be adequately protected
at the same time to encouraging d
out that the Alaska Gas Pipeline
are continuing despite an unsurre
unresolved claims.

The government has reco
relationship with the aboriginal
in the form of Indian Act revisio

specific and comprehensive claims|

oetween the government and the ab
process and magnitude of change.
proposed the abolition of the Dep
the gradual elimination of the In

l -

he aborlclnal pecples, inteégracion
Sectlon ©1.24, thev argue,
ight to contrel them. They
primarily tc protect their

nd interests. Development and

© be enhanced on that basis.

of the federal role are exempli-
Affairs and Northern Development
TS to be a2 contradiction.

ir interests have not been and
by an agencyv that is committed
evelopment zctivity. They point
and Beaufort Sea explorations
mdered aboriginal interest and

gnized a need for change in its
peoples and change 1is occurring

n and the negotiation of both

But a misunderstanding persists
priginal peoples as to the form,
The White Paper of 1269 which
artment of Indian Affairs and

dian Act was symbolic of that

misunderstanding. To the Indian
than assimilation; it meant termi
Hitterly. While the Indian peopl

with the Indian Act, it is the fo
status. They supvort it in the s
peonles distinct from other Canad
withdrew the White Paper, the Ind
that their special status could b
government.

peoples, the paper meant more
nation and thev denounced it

ps have many specific problems
rmal legislative base fcr special
ense that it recognizes them as
Lans. Al;hough the government
lan peoples a2re still concerned
abolished by an unsympathetic
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Concern about maintai ing their status led the aboriginal
peoples to a re~examination of ftheir constitutional positicn in
Canadian society. Thev have cohcluded that the Indian Act does.
not protect them in the way somp believed it would. They point
‘out that as an Act of Parliament it could be repealed or amended
without their consent. A furtheér concern that has arisen with.
respect to the current constitutional proposals is that as a
pelicy based on differences between Taces, the Act is discrimina-
tory and could be challenged in|the courts under the proposed
Lharter of Rights.* As their status does not derive from the
Indian Act or their racial char cteristicg but from their unigue
position as the "First Peoples' |or "First Nations" of Canada,
the Indian peoples assert thar his status should nor be subilect
to legislative discretion. For these ‘reasons, the National Indian
drotherhood is refusing to participate in revisions to the
Indian Act. Their position is fhat such changes are of little
value unless their special statds is Tecognized in the Constitution.

2. With The Provincial Governments

inces have been reluctant o
riginal peoples. The provinces
ederal government has a compre-
peoples and provincial involvement
ision of services to Indians on

d by the provinces are either

Traditionally, the pro
assume any responsibility for ab
feel that under the BNA Act the
hensive responsibility for these
consequently consists of the pro
reserves. The costs thus incurr
charged directly to the federal overnment or arte the subject of
~speclal federal-provincial agreements in such areas as social
welfare, child care, health care and law enforcement. Services
are not always provided in a congistent manner since theirt avail-
adbility varies from province to Arovince and funding for some
services to Indians living off rdserves is uncertain.

_ Since some -aboriginal interests, particularlv the land
and resource rights encompassed in tHe comprehensive claims, relate
{8 provincizl aress of JUrisdicrion, & MOTE 4CTIve proviicizy
role nay B¢ neccssary and may entail the assumption of SOore res-
~ons1bilities. Jnder the nrovisijons Of the Jares 8ay and NTTFFern
Quebec Agreement (1977) for c¢xampile, the Quebec government a:sumed
the responsibility for hezlth serivices to Indians. The aboriginal
peoples, however, are generally cpposed to provincial assumption
0f responsibilities. They noint put that their interests z-n
ofzen contrary to those of the prpvinces. Additionally, =he

*The Supreme Court of Canada in 1873 did not ruie in favour of
an Indian woman {(Lavell) who had charged that the Indian Act

~as sexually discriminatory undef the Canadian Bill o2 Rights
because the entire Act might have heen foung discriminatorv.
The Canadian Human Rights Act (1%77) specifically exempts the
Indian Act from its provisions. - ' )
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proevinces do not hav
aborigindl interests.
Crown, nds that obligation. Abg
efforts to transfer -authority tq
the federal constitutional respd
apolish their special status.
they argue, such control should
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THE CONSTITUTI(
ABCRIGINAL AND GOVH

SECTICON II

General Aboriginal Proposals

Today, the aboriginal
‘change that -goes Far bevond legi
administrative *espon51b111t*es
position in Canadian society and
in the existing social, politica
establish a new and more equitab
and the rest of Canada. Reflectf
the various groups, the nature o
varied forms. Non-treaty Indian
attempting to guarantee their so
comprenensive claims settlements
a modernization of the terms of
with the original intent and spi

1

While the forms of exp
components are the same: the ri
and the right to continued speci
framework. Without constitution:
aboriginal peoples feel they wil

3.

Constitutional Positions

The organizations represg
of Canada have expressed resentmd

formulating the current constitut
Deg
tation,
pther groups,
11ficantly,

directly to their interests.
process of constitutional consult
assoclations, as well as several q
before the Joint Committee. Sigj
the organizations have been large
upon the government their collecc
opposed to patriation until theid
protected and a direct role for ¢
discussions has been assured. TH
common positicns of the national

ral government,
pT:iginal peoples view federal

nsibility
f control is to be transferred,
g0 to them and not the provinces.

IN ACT,
RNMENT POSTTIONS
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le relationship between themselv

ression vary,
ght to survive as distinct peopies
gl status within the Canadia

2l guarantees of these rlohts

l lose their identity.

pliegation ct
on behalf of the

the provinces as a shirking or
and an attempt to

1880:

peoples of Canada are calling for
slative revisions and 1nc*eased

They are redefining their
are seeklng-concurrent changes
and economic structures to

€5

ing the different backgrounds of

£ the DTODC:“Q relationship takes

s and Inuit, for example, are
cio-economic future through the

. Treaty Indians are seeking

the treaties in a manner consistent

rit of those agreements.

the undetlying

eiting the aboriginél peoples
PRt at their

"passive' Tole in
ional proposals that pertain

pite this concern about the

all three national

nave appeared
differences between

ly laid aside in order to impress
ive concerns. Thev are all
aborlglﬁal rights are adequatelv
hem in turs consrtritutional

e ro*lowing analysis reflects the
associations in four main areas.




1. Entrenchment of Rights

The -only reference in the "Proposed Resolution for a
Joint Address to Her Majesty the Queen Tespecting the Constitution
of Canada'" appears in Part I, Canadian Charter of Rights and
Freedoms, Section 24 under "Undeclared Rights and Freedoms':

"24. The guarantee ih this Charter of certain
Tights and freedoms shall not be construed as
denving the existence|of any other rights or
freedoms that exist in Canada, including any
rights or freedoms that Pertain to the native
peoples of Canada."™

In his letter of October 30, 1980 to Mr. Del Riley, President of
the National Indian Brotherhood,) the Prime Minister assured Mr.
Riley that Section 24 ". . .is meant to safeguard any special
‘tights which Native Peoples may |have and leaves open the
possibility of future entrenchment of such rights in the
Constitution.™*

The aboriginal peoples|, however, were not satisfied
with this assurance and remained suspicious of the federa}
commitment to recognition of thefir rights. Their main objecticns
to the resclution and to Section| 24 in particular include the
following: .

1. The Charter concentrates on individual'rights
and ignores the collective Tights of groups
of people (aborigipal rights are collective):

2. As the wording of $ection 24 is negative rather
than positive, the|section does not effectivelw
recognize, much less protect, aboriginal rights;
Any future rights that may arise from land claim
settlements are nof provided for; : -

L

Section 24 does not Prevent (Canada from renouncing
any cr all of its present responsibilities for
Indians;

4. The wording of Sectlion 24 dilutes the protection
originally provided| in the equivalent section
of Bill C-60;~~

*Similar letters were sent t0 the|President of the Native Council

ot Canada and to the Co-chairmen|of the Inuit Committee on

National Issues. '
“*See page 19.
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Ideally,

Roval Proclamaticn of 1763 and

the Order-in-Council of 1870 respecting Rupert's Land zs well as

the treaties would become part o

In respense to these co cerns,

Schedule I of the Constitution.

The Honourable

J. Chrétien has introduced a2 number of pProposed amendments to

the resolution. A new section 2

drops any reference to native

pecples and provides instead a general provision for the

enforcement of guaranteed rights
section 25 states in greater dert,
aboriginal peoples:
"25. The guarantee in th
Tights and freedoms shall]
denying the existence of

(a) any aboriginal
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the aboriginal peop
any right or freedo
recognized by the R
October 7, 1763; or

(b) .any other righ
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2. Participation In Process

In his speech to the "
Conference” on April 29, 1980 th
government's commitment te India
in the procgess of constitutional

"

. we want Tto work
reforming the Canadiaj

-

wnich will better sect
status of ‘the original
want to reaff]
ontinue to be ipvolved in the discussion

T

i

Qiil c

cf constitutional charn

affect you."

The aberiginal peoples .have been

Constitution which directly affec

discussion with them. After pat
of constitutional reform, the ite
the agenda of the First Ministers
has agreed to discuss the followi
tr2aty rights, internal native se
ation in political institutions s
responsibilities of the federal,
governments for the provision of
" possibility of addressing other i
peoples 1s lefr open.

‘ However, the aboriginal
both the nature of their involvem
tional renewal and their relegati
constitutional referm. They .are

beyvend the opportunity to submit -
- at constitutional conferences. O
rlaces them in the category of et
groups and does not allow them to
opposition they may encounter. A

the aboriginal peoples are claimin
Partners in constitutional discuss

direct participation at constitut
resentative of each ¢f the Indian

Canada for matters on the agenda t

In terms of the broader
want some

and the legislative assemblies.

form of guaranteed repre
T

First Nations Constitutional

e Prime Minister confirmed the
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reform:
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1 COnstitution in ways
are the rights and the
. people of this land.
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assured that any changes in the
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' Conference. The Prime \ldnistar
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lf-government, native represent-
uch as Parliament, and the
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peoples are dissatisfied with

ent in the process of constitu-

on to the second phase of

requesting -a direct participation §
driefs and have observer status i
Bserver status, they feel, _ ‘
Hnic minorities and interest

directly address anyv provincial
founding nations of Canada,

g the right to participate as

ions. They are proposing the

onal conferences of one rep-

Inuit and Metis peoples of

hat affect them.
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H
political process, the groups

sentation in both Pa ament
his could be accompliished

rli

along the lines of the New Zealand
separate electoral roll and are zl
representation.

lotted seats

Maori. The Maori have a
through proportional



'

—t

to
1

3. Self-Gevernment

The problem of Indian|dependence on government resources
and the need for more Indian cohtrol of Indian affairs was '
acknowledged recently to Indian peoples by the Prime Minister:

"My colleagues and I believe that the kev to

the problem is to encourage the Indian people

of Canada to assume, gradually, a greater degree
of control over vour|own affairs - ar vOuT -own
pace, by vour own chqgice, while at the same time
the government maintains and reaffirms the
Tespensibilizy it shares with vou for the well-
being of the Indian geople.'* '

Internal native seli-government |is an item on the Prime Minister':

. discussicn list. Throughout thel last decade, programs to ziva
indians more responsibility cver|-areas -affecting them have been
eéncouraged with the goal of establishing a stronger Indian :
identity within Canada. Increaskd responsibility by band councils*+
1s one example. Funds administefred by bands have increased from
$34.9 million in 1971-72 to $227.2 million in 1978-79 . **~This
figure represents 1/3 of the Indfian Affairs Program budger.

The aboriginal peoples argue that increased admini-
strative responsibility does not|necessarily amount tso control
of their own affairs. They are asking for the recognition of
certain legislative capacities. Conceptions of self-government
vary amongst the groups themselves, from increased band council
pOwers to sovereignty outside the Canadian federation. The
middle-of~the-road approach appeirs to be self-government
(or Indian government) as a "third order" of government within
the Canadian federation.

Self-government entaily the exercise of aberiginal
control over matters that directly affect aboriginal peoples in
a manner similar to that under wHich the provinces exercise
designated jurisdictions. It isl|a source of original juris-
diction within certain areas of qompetence. The aboriginal
peoples see their right to self-government us deriving from their
position as the "First Peoples™ or "First Nations" of this
country and they look to the Crown for protection of this right.
The lationship with the Crown is viewed as 2 proteciorate
in which the aboriginal peoples did not give up their sovereigntw
but agreed simplv to SHaTe thHe T1F d, acCerTing CTowWn Drotectiion
in_exchang€. On this basis the TLght to self-gcevernmenc o
natural rtight and not one that cah derive from eit
2r 2rovincial governments.

A e

W

*Notes for Remarks by the Prime Minister at

B : a Naticnal Conference
¢f Indian Chiefs and Elders, Ottawa, April 29, 1380
*TThe community institutions responsible for local administracion

under the 1931 Indian Acs:.

indian Conditions: A survev, Department of Indian ALSairs and
Northern Development 1980, p. 82| ' -
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Thus, self-government

Contiol over matters of aborigin
.-PAT With the. supremacy of the fq
ments over their respective juri
government would require the alf
rrovincial structures as control
2s band membership, education, d
taxation, hunting, fishing, trap
law, .justice and property and <i

4

Amending Formula

The Prime Minister has
that their rights will not be af]
the Charter of Rights and that ¢

“easier after ‘parriation, ‘The abq
it will be harder to secure cons|
favour after patriation.
with provincial powers,

ment of their righrs is

Exclusion from the amend
to the elimination of th
ensure the protection of

in the areas that atfect them.
SECTION III

Evolution Of Federal Policy

Although aboriginal rig
an aboriginal "title" to the land
recognized in Canadian policy and
concept of aboriginal title is le
1269, as mentioned previously, th
away with special status and the
Status in crder to give the India
other Canadians. It was believed
separate legislation and admini
been the basis of the Indian/Gove
the Indian people fronm becoming £
Canadian s5ociety.
special treatment
that was at fault.

*h

Per se but the
In their view

ulture and language,
ping and gatheting, c
vil Ttights.

Since =
they belij
Frecludeg
ment prog
eit speci

their in
provincial governments), the abor
in the amending formula for abgrs

ABORIGINAL RIGHTS

- The Indian resp

as the exercise of aberiginal
al concern, is ‘regarded on a
deral and provincial govern-
sdictions. Aboriginal self-
eration of some federal and

is desired over such matters
family law,
Timinal

assured the aboriginal peoples
fected by anv other rights in
prstitutional change will be
pTiginal groups, however,
titutional amendments in
1any of their interests I
eve recognition and entrench-
under the amending formula.
€55, 1n their view, could lead
al status within Canada. To
Tterests (from both federal and
iginal groups want pProvisions
ginal consultation and consent

cempete

Rts are difficult to define,

Or '"native interest" is
practice. The present

S than a decade old. In

White Paper sought to do

ights accruing from that

people an equal status with
that the policy of "separateness"
tration - that had hitherto
nMent relationship had prevented
L1 and equal participants in
Pnse was that it was not
iministraztion of the treatment
the propesed policy of equal

§
&
T
n

s
T
u

af

’
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status and tights with other Canadians offered only assimilation
because their speciazl positiom ds the indigenous peoples of-
Canada was neither recognized ndr protected. They argued that
their survival as unique pecples depended on the maintenance

of special status and further, on the acquisition of more ,
control over their own affairs. | The White Paper was shelved

and four years later the government Treversed its position on
aboriginal rights. .

owledged the change in govern-

The Prime Minister ack
e April 1980 "'First Nations.

ment thinking in his speech to t
Constitutionzal Conference':

e 1970s, my tolleagues
idea of aboriginal rights.
l1d not attempt to right
ast. We could only

"At the beginning of t
and I opposed the very
I said then that we co
all the wrongs of the
aTTempt 1o “be just in gur time. . . .During the
course of the 1970s, w changed our mind on '
aboriginal rights. With the help of your
educational efforts and some Judicial examin-
ation of the issue, th government accepted

the concept of land ridhts accruing without
treatles to the Origingl 1nhabitants oFf This
Country.  We began neggtiating clzims arising
from those rights, acquiregd through the
traditional use and occupancy of the land." *

he concept of aboriginal

the Supreme Court of Canada's

ishga Indian land claim

olumbia entered the Canadian

ian title to the land and

led with the setting aside

‘been pursuing their claim.

me Court in 1973 claiming
had never been lawfully

The government formally accepted
title in 1973. The watershed was
decision on the British Columbia
(the Calder case). When British
union 1t did not recognize any In
assumed the land guestion was set
of reserves. The Nishga, who had
since the 1890s, went to the Supr
their aberiginal title to the lan
extinguished. The court split 3-5 on the substantive issue
of whether the Nishga title -had be¢en lawfully extinguished.
The seventh judge rejected the case on a technicality. The
significance of the split decision was recognized by the
government and, on August 8, 1973| the government announced
its claims policy. '

“Notes for Remarks by the Prime Minister at a Naticnal Conference
of Indian Chiefs and Elders, Ottawa, April 29, 1980.
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3. Gederal Claims Policy
: The claims policy affi
sibility as dating from the Rova

e

. the present pol
the Covernment's recog
its continuing rTespons
North America Act for
for Indians. The Gove
this regard as an hist
to the Royal Proclamat
differences there may
interpretation, stands
the Indian people's in
ceuntryv."'* 7

[n.the 1973 policy, the governme
meeting its "lawful obligations"
regard to unfulfilled responsibi

the government would deal with t]

regarding the fulfillment of tre

government administration. This
termed a "Specific Claim”.
Second, the government

ments with native peoples in tho
native rights based on the tradit
the land had not been "extinguisHh
law™. 'The government recognized

these areas had not been taken in
compensated for and had not benef
Claim
In sbuth
Provinces no treaties of surrende
claims in these areas are of 2 "d

occupancy and development.
"Comprehensive Claims'.

A significant component

government recognition that the ¢
way of life and that settlement ¢
positively to native social,
this end, elements such as lands,
rights, resource management and r
in local and regional governments
are included in the settlements.
confirmed in legislation.

~Statement made by the Hon. Jean
Affairs and Northern Development
Inuit People, Ottawa, August 8

oy

™

cult

ed the government's rTespon-
1 Proclamation of 17635:

icy statement /signifies/

nition and acceptance of

ibility under the British
Indians and lands reserved
rnoment sees its position in

oric eveolution dating back

ion :of 1763, which, whatever
be about its judicial

as a basic¢ declaration of
terests in land in this

nt first committed itself to
to Indian people in

lities. This meant

he concerns of Indian people

gty provisions and general

type of claim has been

agreed to negotiate settle-

P¢ areas ot Canada where
ional use and occupancy of

led by treaty or superseded by
that the native interest in
to account, had not been
itted from non-native

s of this nature are called
ern Quebec and the Atlantic
T were entered into and
ifferent character".

of the claims peolicy is

laims involve the loss of a

£ the claim must contribute
ural and economic life. To
hunting, fishing and trapping
fvenue sharing, participation
as well as final compensation
These rights are then

(hrétien, Minister of Iandian
on Claims of Indian and
873, ' :

1
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Since 1370 the governn
al associaticns to enabls
‘ims. In 1974 the Office
th the Department of Indian
deal specifically with the s¢
comprehensive claims settlement
Cuebec Agreement which came intg
In 1978 the government signed ag
the "Committee for Original Peog
Yukon Territcry.

[=)
ﬁJrl

3

Legal Status of Aboriginal R

ent has previded funds to the
them to research their rights
of Native (laims was established
Affairs and Northern Development
ttlement orf claims. The first
1s the James Bzay and Northern

o force on Uctober 31, 1977
Agreement-in-Principle with
le's Entitlement’ (COPE) or the

.

ights

In general, the courtg
the issue of aboriginazl rights 4
question. The aboriginal people
They -see a ‘contradictien between
the principle of negotiating lan
entrench positively the pring
The aboriginal peoples are deman
aboriginal right to self-determi
13 that, while it supports incre
gborigingi
ultimate sgQv oy . To the ab
negotiating claims settlements t
will be able to override whateve
in those agreements. Confirming
settliements in legislation has n
abrogated Lnllateraliv by the 'go
abo COmMp

o

I

- -

n"lr‘ > i

fTederzl legiglation

become gart of the Constitution.
;nc¢u ) or the same reason as

have been reluctant to address
s they consider it a political
s consider it a question of survival.
the government's acceptance of
d settlements and its reluctance
iple of aboriginal rights. ﬂnﬁév
ding recognitien of thelr
nation. The_ SOVSInnent DQg_tlJnJ? 3
‘g, e SI £

ased . adﬂlﬂl:trd ion by the Fv%
W— .
retalqia

7 the Crown must

original peoples who are . é?ﬁ
his only means that the governmen a&Q
T Tights have been recognized T

the rights and benefits of the

o meaning if they can be

vernment. For this reason, the

rehensive claims agreement 0
mmr—;aties
the courts have established that
DNs Can override treaty pProvisions.

»S

Where no settlements o1
l1tle has not been definitivelv

the legal status of asboriginal ¢t
addressed. The conflict between

cf government legislation was ill

Federal Court case of Baker Lake

- treatles have been negotiated,
title and the supremacy
the
irs

aboriginal
lustrated in earliv 1980 with
v. the Minister of Indian Ar

e
Iza

- \vﬂw#n -
anc cTTneY

n Develccment.

.

In this case the Inuit

Bt . o S

community of Baker L

westT Territories, sought an injugction to restrain be
issuing of land use permits and the activities cf vaz
mining and exploration companies on the grounds that.
~ake area was subiect to aborigigal title which had ;
expressly extinguished bv legislation. The Court de
that tqe Inuit did hoid aborigingl title to the land




owever, the Court also ruled

1t had not been extinguished.

that legislation need not be expressly designed to extinguish
aboriginal title in order to ha the sdme effect. The
<iniunction--was.not granted. '

"Parliament's intention
aboriginal title, .
explicitly in the perti
4 statute has been wvali
given effect, even if i
abrogates a common law

to extinguish an

need not be set forth
ent legislation. Once
ly enacted, it must be
abridges or entirely
ight.”™ = :

While federal legislation can ov
gboriginal title and treaty prov
at_the provincial level. Tuo 1o
questions of Indian hunting and

iand entitlements. Section 88 o
application of provincial laws t

Tride both unspecified
Sions, further conflicts arise
gstanding -examples are the
ishing rights and reserve
the Indian Act deals with +he
indians. It reads:

"Subject to the terms o any treaty and any other
Act of the Parliament o Canada, z11 laws of

general application from time to time in force in
any province are applicable to and in Tespect of
Indians in the province|, except to The extent that
such laws are inconsistent with this ACt or any
order, rule, regulation pr by-law made thereunder,
and except to the extent|that such laws make
provision for any matter| for which provision is made
by or under this Act."

Judicial interpretation of this ovision in resvect to hunting
and fishing rights has established that the provisions of an
indian treaty prevail over confii ting provincial legislation.

in general, the hunting and fishi g provisions of the 1930
Natuxal.ResourceTransﬁerAgreemen's alsc prevail over provincial
legislation. <Where there are no treaties cr agreements, hcwever,
the conflict between provincial gqme legislation and hunting and
fishing rights as an aboriginal right is unresolved. Canadian
case law 1s unclear in this régarg as the appellate courts have
ruled differently in different cages.

Discon and 3Zaker (B.C. Countv

In the case of Regina v.
Court, 1968), two members of €

nNe Squamlsn Tribe shot deer out of
s5eascon and without a permit on unoccupied Crown land and were
charged with a violation of the provincial Wildlife Act. Their
defence was essentially based on their aboriginal right, as recog-
nized and guaranteed bv the Roval Proclamation of 1703, t¢ hunt
for food on their ancient ‘tribal h nting grounds. The Court

"Canada Federal Court Reports 1980] Vol. 1, Part 4, p. 321.
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reiected the defence on the groynds that aboriginal rights have
only been recognized in Canada when such rights are expliciziv
contained in a written treaty or statute. In the absence of
such specific guarantees, the Court ruled that the Wildlife Acr
"constituted a provinciazl law of general application as per

Section 88 of the Indian Act and was, therefore,-bindinq cn the
Jdetendants. In the case of Regiha v. Williams and Tavlor

fOntario Divisiona] Court, 19797 the court ruled In favour of

the defendants who were charged with a violation of the previncial
Game and Fish Act. The court stated that provincial laws respecting
NuUnting and fishing did not apply to Indians unless those specific
Tights had been taken away by treaty because the Royal Proc?amation
preserved those rtights independent of Section 88 of the Indian Act,

The question of outstanding reserve land entitlements
in the Prairie provinces is anotHer illustration of jurisdictional
complication for, while fulfulling treaty provisions is the
responsibility of the federal government, it is the provinces
who hold the title to the land tHat will be turned into Indiarn
reserves. Under the provisions df the Treaties signed from 1871
to 1906 between Canada and the Indian tribes of Alberta,
Saskatchewan and Manitoba, reservie lands were to be set aside
for the signatorv bands by the federal government. While sone
bands did receive their full entitlement, others dig not. The
Resource Transfer Agreements of 1P50 between Canada and the
Prairie provinces acknowledged the problem and provided for irs
resolution. A section in each of| the Agreements obligates the
provinces to return unoccupied Crown lands to the federal
government to enable it to fulfill its obligations under the
treaties. Land selection problems occur because much of ‘the
land originally reserved under the treaties for the Indians is
n¢ longer unoccupied.

W

Both an unsvecified abotiginal Tight and a specified
treaty right can be overridden in |various ways. Bevond the
guestion of legality, however, thdre exists a human- element..
The impassioned pleas for entrencHment of Tights are placed B
squarely in the context of survival as the aboriginal ways of
life have been and are being seriocusly threatened. It must be
realized that although many Indians and Tnuit no longer depend
on wildlife for food and clothing,| there are many others who
5till do. Development activity inl many instances crosses
major traplines and hunting areas.| The [nuit of Baker Lake
brought their claim to court because the mining activity was
driving away an important food source, the caribou. In the
case of hunting and fishing rights|, provincial game wardens
- have often confiscated meat that whs to have been a main food
supply for several families. Further, the aboriginal peoples
feel their economic development is|contingent upon the recog-
‘nition of their rights to the lands and resources. They do
16t want to stop development but td participate in it.




‘of ‘the Canadian federation

D. Covernment And Party Commiftments

In the federal government's proposals for the renewal
A Time for Action (1978), the
government committed i f to full respect of native rights

as a fundamental prificiple rteflecting a basic reality of Canada:

t "The renewal of the Federation must fully respect:
the legitimate rights|of the native peoples,
recognize theirt Ttightful place in the Canadian
mosaic as the first inmhabitants of the country,
and give them the means of enjoying full equality

of opporfiiy

That same year the government tabled The Constitutional
Amendment Bill, Bill C-60. Section 26 of the proposal assured the
native peopies they would not lgse any rtights acquired under the
Royal Proclamation of 17%63: :

"26. Nothing in this|Charter shall be held to
abrogate, abridge or derogate from any right or

directly affect them:

freedom not declared §
in Canada at the comme
including, without lin
foregoing, any tight ¢
acquired by any of the
by virtue of the Roval
1763."

Canada's Native Pecpld:

y 1t that may have existed
ncement of this Act,

iting the genetality of the
r freedom that may have been
native peoples of Canada
Proclama;ion of October 7,

The Liberal View, a Campaign

Note dated January 28, 1980 reat
Indian status and identity and
Qf_opportunity. EN prioTity w
of land claims and to the consid
constitutional discussiocns, espe

firmed the commitment to S5afsguard
0 provide the means to eBqQUality

as given to the just settlement
eration of Indian rights in
cially 1In respect to the

political evelution of the Yukon and the Northwest Territories.

The party affirmed its belief "i
people and the recognitition of

n the legitimate rights of native
their rightful place in the

Canadian mosaic as the first inhabitants of the country."

In the Startement of Pr

inciples for a New Constitution

proposed by the Prime Minister J
~he federal-provincial constitut
government pledged to enshrine ¢
reaffirmed the continued involve
native peoples in discussions of

". . . we are resolved
Constitution which:

une 29, 198C on the eve of
ional conference, the federal
he rights of native peoples and
ment of the leadership of the

constitutional changes which

T0 Create together 3 new
shall enshrine

the rights of our natiye peoples. . . .

The Government also proposes that the leadership
of the native peoples ¢ontinue toc be invelved in
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winnipeg
20 the goal of ent

and treaty rights;
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the discussion
which directly
contexrt of the joint
Native Peéoples and
governments would pay
from

affect

woTK on the
the Constitution'

of constitutional changes

the native peoples, in the
item 'Canada's
In addition,

special heed to representations

them on the items in the Package set out above

The Second Western Relsolution of General Priority ad
H

Lonvention or July
renching native rights:

1930 commicted the LIDELG

"That the Liberal Partty of Canada work toward the

by:

a)

entrenching of Origingl and Native Peoples'

rights

Enacting legislatfion with the consent of ‘the

Original and Native Ppoples, that clearly provides

for Canada's -obligati

b} Implementing a mo

ons by virtue of aboriginal

lern settlement policy that

provides for orderly developments by enhancing and

not extinguishing aboriginail,

Peoples’ tights;

¢) Include the Origi
representatives at al
reform discussions;

d} Amending Liberal
true cultural, politi
hts of the Origina

A new {

€)
.immediat conomic
towards an independent
towards an inde

citizens of our nation
L4itl-ocns OY Our nation.

“House of Commons Debates, June

treaty and Native

al and Native Peoples'
levels of constitutional

arty policy to recognize the
al, and legal status and
and Native Peoples of Canada;

n-Den'e-Native process _dirsct
clion for mutual advancement .
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CONCLUSION

Representatives of the
in Canada have made various reco
thelr longstanding concerns.
-ultimate recourse does not . lie w
but with British or internationa
the proposed resolution should b
the Constitution as a first step
cf aboriginal peoples in Canadia
include:

-
W

Returning to Bill C-60 but r
of 1765 as confirming rather
"Aboriginal" instead of ''Nat
Council of Canada has suggesit

q
N

"The guarantee in this
and freedoms shall no;
abrogate, abridge, or
‘Tights or freedoms thi
the aboriginal rights
tc the Aboriginal peoj
rights acquired bv or
Aboriginal peoples ung
of October 7, 1763."

Rermoving aboriginal rights #r
rights by deleting the refere
Section 24. Affirming positi
-the existence of aboriginal r
Again, the word "aboriginal"
preferred.

Incorporating the full scope

separate section as proposed |
Appending the Royal Proclamat]
pecting Rupert'g
the Manitoba Act of
cemprehensive claims agree

in-Council Tes
Territory,

the

-On January 12, 1981, the
amendments which reflect a mix of
time of writing, reaction from the
aboriginal peoples has been mixed.
amendments viewed favourably by th
mention of aboriginal rights in a
rights and their inclusion under a
"Undeclared” heading; 2) the use
rights/peoples as opposed to '"Nati
inclusion of the Roval Proclamatio

4) the reference to treaty tights
1870 Order-in-Council respecting R
Territory.

n soclety.

ive” is preferred.
red this alternative wording:

1.3 million gboriginal peoples

mmendaticns for redress of some

Though some feel that their

ith the Canadian government
1l tribunals, many suggest that
e amended before patriation of

towards redefining the place
These suggestions

pferring to the Proclamation

The word
Native

than conferring rights.
The

Charter of certain rights

I be construed so as to

derogate from any undeclared-

it exist in Canada, including

and freedoms that pertain

ples of Canada and those

confirmed in favour of the

ler the Royal Proclamation

om the context ¢f undeclared
nce to native pecples in
vely, without svpecification,
1ghts in a separate section.
BS opposed to "native" is

bf aboriginal rvrights in a

by the associations.

ton of 1763, the 1870 Order-
Land and the Northwestern
1870, the treaties and
ments.

government introduced proposed

the above suggestions. At the

organizations Trepresenting the
Elements of the proposed

¢ groups include: 1) the

(ection separate from individual

"General" rtather than an

of the terms "aboriginal'

re'" rights/peoples; 3) the

| as rTecognizing rights;

5) the appending of the

ipert's Land and the Northwestern

3
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However, while the groups feel the proposed amendments
2re a move in the right direction|, they have also expressed
serious misgivings:

1) Jthe:newJSectionnzs:menrionsaaboriginal rights but does not
protect them because: ‘

a) the consent of the aborigfinal peoples to amendment of
the section is not stipulated. Therefore, the section
could be amended in a manper contrary to their
interests oT even Tepealed; :

b) the introduction of the wdqrd "may" ("any aboriginal, ..
rights ... that may pertain to ‘the aboriginal
peoples....") coaTg"result in the denial of the
existence of these rTights |[bv the courts or the
government in the future. | Section 24 of the proposed
resolution reads: ... any rights or freedoms

.that pertain....."

a_direct role for t i Te CO i i i igns

is not assured;

tJd
L

3) the recognition is still negatfive ("... shall not be
construed as denying the existence of... "y,

4} no provisions are made for aboriginal consent to any other
constitutional amendments that directly affect them.

It appears to the 3@W’— the oovern- .
ment 1s reservi i that aboriginal el ghts do not

eXx1st. rotection and thus entrenchment cf aboriginal tights
requires, in their view, a positive recognition that aboriginal
Tights exist, a government commitment tC negotiate the details
of such rtights and a provisién for|consent of the aboriginal
groups to amendments that affect them.
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BAND GOVERNMENT ON INDIAN RESERVES

Indian
recently emerged as a significant issue

and the Government of Canada. Over time

sel f-government or

community self-determination has
in the relationship between Indians

this relationship has developed into

a dependent one in which the central aufthority has exercised almost total

control over the membership and activitigs of Indian bands.

The Indian Act

spells out the duties and responsibilitigs of the federal government, which,

in effect, give Indians a special sta

"

tus 1in Canada. There 1is now "a

recognition on the part of the federal goyernment that the existing legal and

political arrangements for Indians in Ca

are too Testrictive and in need of reform

The provisions of the Indi

nada, in particular the Indian Act,

.ll(l)

an Act reflect a belief that Indians

would eventually achieve social and economic equality with non-Indians and

would no longer need special status and p

rotection by the federal government.

In- 1969 the Goveranment of Canada issued 4 White Paper on Indian Policy which

proposed the termination of special treat

a policy of assimilation. However,

abrogation of federal responsibility as 4
and quickly rejected it.
paper.

Indian dissatisfaction wit

govermment has continued.

their own affairs, some devolution of guthority and the ways

improving their economic state by managipg their own affairs.

are expressions of self-government.

(1) J. Anthony Long, Leroy Little Beat

Policy and Indian Self Goverament in Canada:

the Indians

iment ., In short this paper espoused

saw the proposal as an

ell as a loss of lands and heritage,

Subsequently, fhe federal government abandoned its

h their relationship to the federal

They are seeking greater autonomy, control over

and means of

All of these

and Menno Boldt, “Federal Indian
An Analysis of a Current

»

Proposal', Canadian Public Policy, YIIL: 2 Spring 1982, p. 189.
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has indicated its support for

amendment s to the Indian Act to provide the option of self-government at the

band level for those bands wishing it. Spch legislation would establish band

councils as governing bodies in their ow

broad range of powers under which they

economic, social and cultural development|.

Self government has been
Indian affairs during the past decade.
this effort in their conclusion:
constitutes an attempt by the governm

increasing number of Indian bands for

f right. It would also give them a

would be responsible for their own

Long, Little Bear and Boldt reflect
'this reoriented policy direction
ent to balance the demands by an

s;reater control over their internal

affairs with a desire to retain the hisforic legal relationship between the

Canadian government and the Indian peoplsg

a) Legal Status of Band Governmenfs

s."(l)

in |their ability to deal with local iss

matters rests with the Minister.

At the present time band councils are seriously restricted

hies because the authority over such

Changels to the Indian Act would establish

baad councils as a legal entity with gertain duties and responsibilities,

thus allowing local governments to resporf

d directly to the needs of their own

The move to self gover

band members.
S

relationship between the federal governmg

be the nature of the relationship of

hment will fundamentally alter the
nt and the Indian bands.'iWhat would

the federal pgovernment to Canadian

Indians and to the band government?  Si

iould the band government have some

relationship with the federal governme

nt as a municipality has with the

a key element in any discussion of .

province or is this an entirely differe

ht relationship? ~What would be the

scope and authority of the two levels of

governnent? - To what extent should

all or some of the matters over which the Minister has exclusive jurisdiction

be transferred to the band goyerument?

hich level of governmeant should have

jurisdiction over such items as educa ion, health, safety, or community

development, etc.? Should there be a distinction between those matters which

apply generally to all Indians and thosel matters which apply specifically to

a particular band?

Should 'all powers |not specifically listed as federal

ones, be assu roment ?

(1) 1bid., p. 196.
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b) Acc0untability of Band Councils to Band Members

The Minister has indicated that each band which opts for

band governument would be expected to prepare its own band constitution. This

band constitution would describe the str
council in carrying out the duties and 1
from the federal government. Over two-thij
occupy reserve lands in approximately 6
communities having fewer than 500 persous.
sophistication, a number of different

Basically, however,.the band constitution
the band government to its members. How
established principles of democratic proce
regular elections? Would band constituti
fundamental principles? Exactly how would
Should there be a procedure to ensure th
members in its development?
adoption of it by the federal govery

Order-in-Council, approval by Minister?

ucture and operation of the band
responsibilities transferred to it
rds of the Status Indian population
D0 isolated locations, with most
As bands are at varying levels of
structures would likely result.
would set out the relationship of
would the constitution relate to
dure such as elected leadership or
pn be required to contain certain
] a band develop its constitution?

e full participation of all band

What mechanism will be used for the formal

nment e.g. Act of Parliament,

How would changes be made? Not

every community would be able to assume all duties immediately; therefore,

what process would be used to provide the ¢

federal govermment to the band government?

c) Powers of the Minister in Relatig

'radual transfer of duties from the

n to Reserve Land,

Band Monies and the Exercise of H

and Powers

While there has been ge
present legislation the federal governmd
effectively to local problems, it must not

responsibility for the Indian people. How

neral agreement that wunder the
nt has difficulty in responding
s ln. any new system, abrogate its

can the Minister ensure that band

governments are carrying out the duties transferred to them? Should there be

recommended standards of service negotiated
the Crown to the local government e.g. he

should the HMinister have to ensure equit

in the transfer of authority from
alth care? VWhat residual duties

hble support to bands across the

country and to ensure equal access of oppontunity for all band members? Over

the past ten years the United States govqrnment has carried out a similar

policy of self-determination, culminating

in two public laws. What can be
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learned from this experience? Should ¢

powers? What about resistance to such a

d} Financial Transfer, Control and

LIAMENT

ARLEMENT

he central authority retain certain

policy?

Accounting Mechanisms

Between Bands and the Governmer]

t of Canada

One of the main arguments

that control over their own affairs wo

However, bands are at varying levels o

terms of leadership and of resources.

for Indian self government has been
1d encourage economic development.

economic self-sufficiency both in

Changes to the Indian Act must both

encourage Indian communities to grow toward more local autonomy while at the

same time ensuring that the federal government is maintaining its relation-

ship to Indian people.

revenues through taxes? If so,

expected to "pay as you go" or should

funding were to be provided, should it b

block-funding basis? How will an eq

established as some bands succeed 1in

Minister have residual duties to ensure
bands? Should there be a contingency pla
quences of failure? Should the operati

from the operation of a specific enterpri

what |type?

s

-]

uitable

on of band government be

Should band governments have the power to raise

be
If

allocated on a project basis or a

Should band governments

ome core funding be provided?

distribution of wealth be

economic development? Should the

equal access of oppertunity to zall

n to protect members from the conse-

separated

se on a reserve so that in the case

of bankruptcy or failure the band government does mnot collapse?

e)

Legislatrive Powers of Bands an

d Their Relationship

to the Powers of Other Jurisdi

ctions

Under the Constitution Ac

t, 1867, matters concerning Indians

are within the exclusive legislative juri
excluding provincial legislation entirel
well relationshig

the ba

government as as 1its

already been discussed. However,
municipal governments are also signific

band government relate to provincial st

problems between all three levels of gg
courts be used or should a new mechanism

enforcement will point out the problem.

!

i sdiction of the federal government,

y. The 1legislative base for band

} with the federal government has

d's relationships to provincial and
nt issues. Exactly how would the
How would Jjurisdictional

Should the

ratutes?
vernment be resolved?
be established? The example of law

If a provincial road runs through a
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reserve, should the band government have

should it have the right to enforce it a

tc hold a native court before which non

appear?

£)

Accountability to Parliament of]

LIAMENT
PARLEMENT

F

the right to lower the speed limit,
hd finally should it have the right

lnative persons would be obliged to

the Minister for

the Monies Expended by or on Be

half of Indian Bands

Currently, the Minister

reserved for Indian people, the income |

benefit of Indian people. Moreover, t

matters of contracting since

councils have contracting powers. The

legal entitites will likely mean that bay

How can the band constitution ensure

Should the enabling 1legislation

Should th
W

administration and operation?
that responsible control is ensured?
practices will be instituted to protect
Should the federal government take any

local goveroment?

the Indign Act does

q

has almost total control over land
from which is held in trust for the
he Minister is usually involved in
not specify that band
incorporation of band councils as
\d councils will be able to contract.
of band funds?

probity in the use

tont ain  standards for financial
L financial transfer be phased in so
hat type of training and management
constituents from economic failure?

steps to ensure the solvency of the

Ottawa, August 27, 1982




