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ENFORCENMENT AND PROTECTION

I OI' ABORIGIMAL RIGHTS

At the ministerial n
February 1, the aboriginal ord

aboriginal rights; a general
Aboriginal Rights Commission
authorities in areas such as

€

1. General enforcement

veeting of January 31/
Janizations proposed three
provisions for the enforcement

and protection of

:nforcement provision, an
and aboriginal judicial
gustomary law.

provision; similar to

section 24(1) of theg
Freedons.

Aboriginal Rights Cg

Charter of Rights and

mmission; an agency

independent of the ¢
grievances and to en
aboriginal rights.

Judiciary: the estal
courts to deal with
the review of other
providing for "“colld

The Métis have propg
Commission whose role would be
the appropriate legislative bo
implementation of the !létis CH
Commission, created through ld
conjunction with a Métis Peopl
and Equity, which would be the
jurisdiction with regard to Mé

The representatives
that a constitutionally recogn
estanlished for the protection
aboriginal rights and treatv r

Indian Mations.

Xecutive to air
sure the protection of

lishment of special

aboriginal matters, and
judicial matters such as
ctive or class" actions.

sed a Métis Rights
to monitor and report to
dy on progress in the
arter. They see the
gislation, operating
es Court, a Court of
Court of final
tis Rights.

in
Law

of the AP have proposed
ized cffice bhe

of the aboriginal title,
ights of the aboriginal
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following

1.

MOBILITY RIGHTS

Aboriginal organizafions have put forward

the

concerns with respedt to mobility rights:

The ICHI wants to ernsure that an Inuk who

moves from one area
to benefit from the

to another will be able
land claims settlement

and other rights, prjogram and services in the
area into which he moves and will not be
banned therefrom merjely because he is a new

resident. It wishes

to have the principle

recognized that an Inuk is an Inuk wherever

he may reside.

Greenland or Alaska

The ICNI has also prioposed that an Inuk from
should, once he becomes a

Canadian citizen, aljso have the right to
benefit from the land claim settlement and

other rights,

nrograms and services in the

area in which he resjides.

The MCC generally supports the position put

forward by the ICNI.

It has expressed

concern that the prejsent mobility rights

clause should not be
influx of people of

where this may occur

may neerd special protection.
value to them of
Charter of Rights and

also questioned the
section 6(2) in the
Freedoms. The right

used to justify an

non-aboriginal descent
into traditional abogriginal communities,

and
the ahoriginal peonles
The NCC has

"to pursue the gaining

of a livelihood in any province® has little

meaning to the llétis

who in general lack the

education and the trpining needed to take

advantage of it.

The AFN has indicatefl that it wants Canada to
ratify the Jay Treaty to ensure that Indian
peoples are guarantepd the right to move
without hindrance acyross the American border.
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CHGOING BROCISS

it was generally recognized that because of
the subhstantial number of important and complex issues
on the agenda, an "ompoing prhocess” following the
Section 37 conference should |be established to -allos

for a thorough discussion of [t

he issues. .

It was generally adcepted that the ongoing

process should he established

on a hasis similar +to,

and should be scon as a centinuation of, the Section 37

conference. In particular, it
ongolng process:

is sugcested that the

- provide for continued discussions at the
level of Ministers |and First Ministers;

- guarantee that renrfe
aboriginal pneoples @
in those discussions

- allow representative
and the Northwest Te

those discussions:

- provide that discusg

sentatives of Canada's
re invited to participate

-
i

s of the Yukon Territory
rritory to he invited to

ions will continue for a

specific and reasonpble length of time:

- should Te guaranteed

in the Constitution

through constitutiopnal amendment.

It was suggested thpt the ongoing process

could deal beth with issues ré
resolution and with issues not
rescolution. The AFH stressed

quiring constitutional
requiring constitutional
that it also considered

it important %o maintain a bhilateral process involving

discussion betwween it and the
Several delegations felt that
should allow for a regional or

federal government.
the ongoing process
area by area resolution

cf the issues under consideration where apnronriate.




*

CONSLI

Aboriginal organiza
provisions of the Constitutiog
rights should not be amended 4
aboriginal peonles. -They hawvg
of the aboriginal pecrles to {
is being nronosed only for amg
section 25 and Part 11 (sectif
expansions) of the Constitutig

NT.

tions stress that those

h dealing with aboriginal

vithout the consent of the
 indicated that "consent®
ronstitutiocnal amendments

pndments made to

bn 35 and proposed

bn Act 1982.  The AF! has,

in addition, proposed that suj
for any amendment made to sect
Constitution Act 1867.

The ICWI and the AF!

th "consent” be required
ticn 21(24) of the

! consider that abhoriginal

peoples should he given a right of veto over the
constitutional amendments in question. The ATM has

proposed also that aboriginal

reoples be granted a

right to initiate constitutional amendments. The NCC
has, for its part, indicated that it wants a
constitutional provision ensuring that aboriqginal

peoples will be consulted and

will participate in any

discussion respecting amendmemts to the Constitution

directly affecting then.

The federal delegatjon and most nrovincial
delegations have made it clearg in discussion of this

item that it i1s not possible 4
to, or to provide for the forn
sovereign, non-legislative hod
formula. They have encouraged
to censider alternatives to fd

to give a riaht of veto
1al consent of, non-

lies in the amending
aboriginal orcanizations
}rmal consent

arrangements. The federal delegation and several
provincial delegaticons have sfated that they would
support A constitutional amendment providine for the
particination of representatives of the aboriginal
reoples in discussions of amendments directly affectina

the abhoriqginal reoples.
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RIGHTS OF tIAT

Notwithstanding sect
Rights and Freedoms, the ICMI

view that there 1s a need for
recognition that abtoriginal ri
aboriginal men and women.

Hative Women have ¢
determination of membership i

IVE. UOMEL.

ion 1% of the Charter of
and the NCC are of the
explicit constitutional
ghts apply equally to

ken the view that the
an aboriginal rioht

subject to the principle of equality. The concern

stems from the past experienc
Canada whereby they were legi
against under the Indian Act.

Indian Nations maint

of native women in
latively discriminated

ain that the right to

determine their citizenry is an aboriginal right.
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‘territories.

REPEAL OF SCCTION (42)

It is being propose
and section 42(1)(f) of the @

(l)(e)randw42(l)(f1

d that section 42(1){(e)
onstitution Act 1982 be

repealed. Section 42(1){(e) 0

equires the consent of the

Senate and llouse of Commons and at least seven

provinces with 50% of the pop

alterations to. provincial bou
existing provinces into the t
Section 42(1)(f) requires the
llouse of Commons and at least
of the population for the cre

The proposal to rep

42(1)(f) is being made by the
the UCC, the AFtl and the gove
Territory and the llorthwest T

ulation to make .
ndaries which would nxtend
erritories.

consent of the Senate and
seven provinces with 50%
pticn of ‘new provinces.

pal section 42(1)(e) and
ICHI, with the support of
rnments of the Yukon
erritories. In their

view, section 42(1)(e) implie
would be extended into the te
section 42(1)(f) is considere
because requiring provincial

of new provinces is likely to
even prevent the establishmen
thus frustrate the aspiration
the NWorthwest Territories and
obtain provincial status. A

that existing provinces
ritories;

unfair and inequitable
onsent for the creation
complicate, delay and

of new provinces and

of the inhabitants of
the Yukon Territory to
all is being made to

return to the provisions of the Constitution Act 1871

in this regard.

In discussions on t
federal delegation has indica
support repeal of section 42/

provincial delegations have P
section 42(1)(e) must be read
section 43 and is intended to

is agenda item, the

ted that it is prepared to
1}(e) and (f). Certain
¢inted out that

in conjunction with

make it more rather than

less difficult to extend existing provinces into the

tlote has also b
section 42(1){f) is intended
for creating new provinces pr

Act 1871.

gen made that
to replace the procedure
gvided in the Constitution
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1.

The Roval Proclamation of

TREATY" RY

GUTS

{Including Royal

Proclamation)

At the ministerial meeting of January 31/

1983,

the Assembly of First
identified treaty rights and ;
issues of first priority.

Nations

the Royal Proclamation as
They wish to ensure:

1763:

{1i)

{ii)

(iii)

{1i)
Canada hct,
under section 52(2)4

is applicable to all
That

(i) includes recognitior

freedoms which flow

subsequent to the Constitution Act,

including those siqgn

includes the recogni
aspects flowing from
settlements or other

includes recognition
Horthern Quebec and
agrecments as treati

The entrenchment of a fed

commitment to the negotia

agreements with the abori

The spirit and intent of

the recognition of 4

is constitutionalized as a schedule to the
1982, specifically -acknowledged

of Canada.
he Treaties:

of all rights and

from agreements prior or
1867,
ed outside of Canada;
tion as treaty rights all
treaties, land claims
agreements;

of the James Bay and
tlortheastern Quebec
es.

eral government
tion of the treaties and
ginal Indian Nations.

the +treaties is

recognized and implementel under international

supervision.




LAND BASE F

R tfTIS

Metis representativd
of a land base for M
constitutional talks

provision
. demand in
1. that it be recognize
peoples have a righy

that, bkased on a reg
governments negotiat
location of lands f£g
representatives have
interested primarily
lands and in lands
bought);

that the Crown provi
compensatior for lan

Several deleqgations
to whether Metis demands for a
compensation can be said to f1l
land claim (i.e., traditional
Metis representatives consider
to be a matter of aborigimal r
purpose of the section 27 conf
define. 1llote was made that Me
negotiated Horth of 60° althou
recognized South of the 60th p

s have made it clear ‘that
etis is their paramount

- They propose:
d that all ahoriginal
to a land base:

ognition of this right,
¢ precise amounts and
r the Metis. (lietis
indicated that they
in unoccupied Crown
hich could otherwise

are

be

de Metis with

ds lost in the past.
have expressed doubt as
land base and to

ow from an aboriginal

use and occupancy).
provision of a land base
ight which it is the
erence to identify and
tis land claims are being
ogh none have been
arallel.
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proposing:

1.

aboriginal oraanizations wisnh
point 2 above are

{a)

{b)

‘use and occupancy, t

ENTRELCHMENT OF ABQRIGINAL TITLE

One or more aboriginal organizations are

that section 35(1) o
1982 be amended to m
aboriginal title;

that, in addition, P
include a definition
resource rights:

that the Crown make
land claims,

f the Constitution Act
ake explicit reference ‘to

art II be expanded to
of aboriginal land and

a commitment tO negotiate

stemming from aboriginal title,

on an area by area basis as part of the

ongoing process; and

that rights confirmed or acquired through
treaty and land claims settlements he given
constitutional protection.

Among the land and resource richts which

the followin
a right to the colle
and the resources of
surface and subsurfa
non-renewable resour
Inuit, this right to
resources and the se

a preferential-right

wildlife resources.

tc see recognized in
q:

ctive ownership of land
that land {including
ce, renewable and

ces): in the case of the
extend to marine

ap-ice;

, based on traditional
d harvest plant and '




that the
richt to

SLCLF-GOVERIEHT

Each aboriginal orgpnization is proposing

sel f-government.

(a)

fe)

Constitution guarantee aboriginal reoples a

The AFN proposes that Part II provide a right
to Indian government which would include:

- a right to deterrine their own forms of

government;

- a right to enjoy satisfactory fiscal
relationships with other governments;

- a right to detérmine their own

nmembership; andg

- a right to be
non-Indian gov

xempt from taxation by
rnments, public

authorities and public corporations.

The Métis Committee
{NCC) has submitted
for Part II to guarg
self-government witH
political, cultural,
affairs and institudy
the survival and dey
a distinct people.

on Constitutional Issues
a proposal which calls
ntee a right to
jurisdiction over
economic and social
ions deemed necessary to
elopment of the Métis as

-|It has also indicated

that appropriate figcal relationships,

including equalizati
established with oth

The ICNI has propose

rights to self-govern

Discussions have rev

that the ICNI is int
establishment of locc
"non-ethnic” self-qo
territories they inh
traditional homeland
lilorthwest Territorie
Labrador); the creat

priority for the ICN

interested in the co
authority. for the pu

on payments, should be
er governments.

¢ that ITI include
ment.

Parec

caled:

erested primarily in the
al and reqgional

verning structures in the
abit and consider their
{(i.e., marts of the

s, northern Quebec and
ion of Nanavut is a

IL: the ICMNI is also
nstitution of an Inuit
rposes of consent:




E b

that the LCC's propg
are closely tied to

sals for self-government
a provision of a land

base; indications were that the !ICC was

advocating self-gove
local communities of
powers akin to munid
as additional author
education and econon

the nature and form
the aboriginal peopl
i1t remains unclear 3
and structure of lod
aboriginal peoples W
the Constitution, th
through treaty or la
or through some othe

e

rnment principally for
aboriginal peoples with
ipal governments .as well

ity is areas such as

ic development:

of self~government for
es remains to be defined;
lso whether the powers

al self-governments for
ould be provided for in
rough legislation,

nd claims arrangements,

r means.




CHARTER OF RIGHT

s, FOR. THE .

ABORIGINAL PEQPLES TO

INCLUDE A PR

EAHMBLE

Aboriginal organizati
Part II of the Constitution Act

ons have proposed that
1982 be expanded to

include a list of rights speci
peoples. The suggestion has b
could be known as a Charter of
aboriginal peoples and should

Each abeoriginal orga
its own recommendations as to
included in Part II (see docum
respect of the AFN; document 8
the ICMNI; and documents 830-12
respect of the HNCC). Most abo
believe that at least some rig
through negotiation with .each
the AFN has suggested that con
to having a separate listing o
aboriginal people.

. Among the matters bei
inclusion in Part II are:

Land and Resource ri

recognition and defi

{a)

title);
{b) Rights confirmed or
treaties and land cl
(¢) Language and Cultura

recegnition of custo
{d) Political rights (ing
self-government);
{e) Enforcement provisior
consideration of abox
protectorate office).

The ICNI has  proposed
developing a Charter of Rights
principles entrenched in such
subsequently be refined and imy
process.

L=

include a Preamble.

ic to the aboriginal
en made that such a list
Rights pertaining to the

ization has submitted
hat rights should be
nt 830-120/019 in
0-120/004 in respect of
/0023 and 830-120/014 in
iginal organizations
ts must be arrived at
boriginal people, and
ideration might be given
rights for each

-
-

ng recommended for

hts {including
ition of aboriginal

caquired by way of
ims settlements;

rights (including
ary law);

tluding right to

s {including
tiginal rights

| an approach to

which would have general
\ Charter which could
ylemented in an ongoing
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. to meet the economic, social,

SERVICE DELIVERY AND FINANCIAL PROVISIOUNS

There was wide generall agreement that
uncertainties surrounding respective federal and
provincial responsibilities for| service deliver need to
be resolved. This problem appears to have three
dimensions: -

1. clarification of federal and provincial
responsibilities for |delivering services +o
aboriginal peoples;

. 2. enhanced responsibility for aboriginal -
peoples in the area of service delivery: .and

3. review of financial ovisions, including
consideration of fiscal arrangements and
equalization.

The Manitoba delegatipn presented a proposal
on this issue which calls for a constitutional
amendment to section 36 of the |[Constitution Act 1982
which would establish a commitgent tC provide resources

nd cultural needs of

aboriginal peoples.

Aboriginal organisations have indicated that
they would not want discussions on this item to focus
exclusively on jurisdictional responsibility for
aboriginal peoples, and the AFN has made it clear that
it would not support any proposal to amend section
91(24).
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. known to them.

INMVOLVEMENT IMN IMNTERNATIOMNAL 1ISSUES

The aboriginal organizations seek the
recognition of their right to participate in the
discussion of international isgues which directly
affect them. :

The ICNI urged the federal government o
consult with the aboriginal pegples before entering
into international agreements wvwhich could have
significant impact on the aboriginal peoples. They
also reguest the federal governpment to give greater
attention to international issues of interest to the
Inuit, such as the ELC ban on geal skins and the
negotiation of exchange agreem¢nts with Greenland. The
International Whaling Commissigon anéd the Migratory
Birds Convention Act were noted as issues of pressing
concern.

It was generally recggnized that this item
does not require a constitutional provision. The
federal delegation undertook tg explore with the
Department of External Affairs how best representatives
of the aboriginal peoples could make their concerns

On February 4th, 1983 the Under Secretary of
State for External Affairs wrote to the three national
aboriginal organizations to inform them of his
Department's willingness to undertake, in an
exploratory way consultations with them on those
matters of most concern.




AFFIRMATIVE ACTION PROGRAMS

The aboriginal organ

Llzations have expressed

concern that the existing constitutional provision in
gection 6{(4), of the Constitution Act, 1982 would

prevent affirmative action programs for aboriginal

peoples in provinces where the

rate of employment is

below the national rate of employment; i.e., such
programs could be declared unconstitutional.

The above noted interpretation of

section 6(4) was not generally

accepted by the federal

and provincial delegations. Section 6(4) should only
be read in relation to mobility rights and refers to

provincial barriers on mobility.
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- indicated that the rights of a¥y

HUNTING, FISHING, TRAPRING AND GATHERILG

Aboriginal organisations seek constitutional
protection for their traditiondl economic activities of

hunting, fishing, trapping and (gathering. The ICNI has
proposed: Ny
a) that it be recognized that these activities

constitute the primany economic base of the

aboriginal peoples:

b) . that aboriginal peoplles be given a

preferential right, Y
and occupancy, to harp
natural resources.

The ICNI has indicat€
preferential right, which would
a right to hunt, fish, trap and
natural resources in priority 4
should not override the needs o
and the principles of conservat

munt, fish,
the needs of basic subsistance

tased on traditional use
vest non-renewable

¢ that such a
give aboriginal peoples
gather non-renewable
© sportsmen etc...,
f resource management
ion. It has also
joriginal peoples to

trap and gather shquld not be limited to

but should instead be

seen as basis for a potential industry.

The NCC generally sugports the position

presented by the ICNI.-
Committee (MNCC) has proposed th
guarantee a right for Metis to
gather on 1lletis,
have right of access.

The Metis Constitutional

at the constitution
hunt, fish, trap and

Crown and other lands to which they
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following

1.

MOBILITY RIGHTS

Aboriginal organizations have put forward the
concerns with respect| to mobility rights:

The ICNI wants to ensure that an Inuk who
moves from one area too another will be able
to benefit from the land claims settlement
and other rights, prggram and services in the
area into which he moves and will not be
banned therefrom merely because he is a new
resident. It wishes (to have the principle
recognized that an Inuk is an Inuk wherever
he may reside.

The ICN1 has also proposed that an Inuk from

~ Greenland or Alaska should, once he becomes a

Canadian citizen, also have the right to
henefit from the land claim settlement and
other rights, programs and services in the
area in which he resides.

The NCC generally supports the position put
forward by the ICNI. | It has expressed
concern that the pregent mobility rights
clause should not bhe jlused to Jjustify an.
influx of people of non-aboriginal descent
into traditional aboriginal communities, and
where this may occur |the aboriginal peoples
may need special protjection. The NCC has
also questioned the value to them of

section 6(2) in the Charter of Rights and
Freedoms. The right ["to pursue the gaining
cf a livelihood in any province" has little
meaning to the Métis {who in general lack the
education and the tragining needed to take
advantage of it.

The AFN has indicated that it wants Canada to
ratify the Jay Treaty to ensure that Indian
peoples are guarantegd the right to move
without hindrance acrioss the American berder.




CUSTOMARY LAV (Hamily Law)

Aboriginal organizations seek recognition of
their customary law and traditional practices in the
making of dispesitions bearing lupon them by the courts.
and other competent authorities (e.g., Childrens' Aid
Societies).

The HCC see customary law being applied in
whatever elements of a judicial system might be
included in the self-government they seek.

The AFil advocates an [Indian Court system that
would interpret and enforce Indian customary law.
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‘of the Constitution Act,

GUARAINTEED REPRESENTATION

Il PARLIAMENT

Al'D LEGISLATURES

The ICNI and the HNCC
aberiginal peoples should have
tion in Parliament, the provinc
territorial assemblies. The AFI
not articulated their position

The difficulty faced ]
under current conditions and ex

divisions is generally.recognizEd.

that guaranteed representation
the aboriginal population. The

are of the view that
Huaranteed representa=-
tal legislatures and
] representatives have
on this issue to date.

by aboriginal candidates
isting electoral

It was suggested
ight be proportional to
NCC consider it

important that aboriginal repre
Farliament, jegislatures and as
respective abvoriginal peoples d

The Métis proposal fo
1982,

guaranteed representation in Pa
assemblies. The ICHNI propose t
representation could be provide

legislative amendments.

entatives in
emblies serve their
rectly.

amendments to Part 1],
includes a provision for
liament and legislative
at guaranteed

through appropriate

The majority of delegations indicated that

this item requires further exam
suggested that consideration co
territorial constituencies as w
such as that used for Maori repi
Zealand.

nation. It was

1d be given to

11 as other models,
resentation in New




. right.

LANGUAGE AND

CULTURE .

The aboriginal organizations emphasize the
unique nature and importance of their social and

cultural institutions.

The ICNI wish to ing
language, culture, customs and
believe it is important that 1
an aboriginal language by terr
federal governments where the
extensively.

The NCC and the AFN
aboriginal peoples to use and
and cultural institutions is t
government.
The aboriginal organ
they wish to regain control of
archeological and heritage pro
Presently owned by governments
ownership of their heritage re

lude Tecognition of
traditions. They
nuktitut be protected as
itorial, provincial and
language  is used

believe that the right of
develop their languages
ied to aboriginal self-

izations have noted that
or access to :
perties which are

» The AFY view the
sources as an aboriginal
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SECTION 35: REMOVAL OF

WORD "EXISTING"

The aboriginal repres
view that the word “"existing" s
section 35. The concern is th
application of section 35 to ri
the date of proclamation of the
1982. Thus any rights that mig
subsequent to that date could n

-gection 35.

This issue, raised by
representatives at the January
ministerial meeting has not, to
length. However, the lManitoba
support for the aboriginal posi

entatives are of the
hould be removed from
"existing" freezes the
aghts which existed at
Constitution Act,

t be ,acquired

t be protected by

the aboriginal
31/February 1, 1983
date, been discussed at
delegation indicated
tion.




- | . John Whyte

Memorandum for Assembly of| First Nations Lawyers' Meeting,
Ottawa, Febrpary 1llth, 1983

RE: ESTABLISHMENT OF AN ON GOING PROCESS

1. BACKGROURD

Neither the s. 37 Conference to be held in March nor
the more gencfal enterprise df defining und constitutionalizing
rights and arrangements for aboriginal peoples is a zcro-éum
game. By this I mean that it is| not true that the poorer that
Indians and other aboriginal peoples do in this process the
better it will be for the provingial and federal governments.

It would appear that some, if not a mia jority, of governmenis
are approaching the s. 37 Conference as if it were a zero sum
game and as if their interests would be best served by having
the Conference fail sc that theré would be no new constitutional
provisions conferring rights on gboriginal people or on their
political ceommunitics.

This is a mistaken ussumption becauserCapada's health
45 a community will be degraded so long as Indians and natives
a;c kept dependentjwards ¢f the governments of Canada ~ sub-
servient, dispirited, outcast, without political.focus and costly
to muintain. The alternative fufure for Cunadu's Indians and
other aboriginal peoples is for them to assume the responsibility for
dcveldp&ngia sepafate naficnal'focus. In other words Indian

sclf-government is not, in essenge, a diminuation of traditional

goveramental authority but a transfer of policy'respsonsibilities
)__‘/.’"'( T T e - = -

and imglgggﬂﬁat;ggﬂ§§§ggg§igilgggés Lo a body or bodies with

YT

vl

some prospect cf generating respomnsive, creative and effective

- e e i e

oot/2
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governance. Indian government poses the best chance of changing
the pattern of economic dependehcy, of producing an educational
policy which is meaningful and functional, of imposing
responsible restrictions on hunting and fishing activitiy,

of coming up with the right therapies to reduce present

levels of crime, of responding with action and genuine concern
to such social ills as poverty and diseasce, and so forth.

The A.F.N. is now preparing for a2 conference with onc
main objective being to éxtend and formalize the processfso that
the effort to produce a new political regime for Indians will \
not be terminated before it has|even really begun. It can
fairly be predicted that there will be .opposition to doing
this, notwithstanding the appareént commitment Lo an on=-going
process at the M.A.C.M. meeting jon January 3ist and February
1st. Consequently the first and most important task will be
to explain that the creation of |an on-going process is not a
ticket to further confrontation land rolitical embarrassment
but an essential ingredient in producing the sorts of arrange-
ments from which all Canadiaps will benefit.

The implication of thdsc observations is that A.F.N.
spokesmen must confirm the mutual benefit that comes from
future'discussions and from the constitutionalization of Indian
political rights through demonstrating both the political
idealism and the political realilsm of their proposals. On the:

other hand what will be confirmed is the idea that constitﬁtional
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reform on aboriginal miatters ig
proposals are presented as demaj

irreducible rights,

In short, the A.F.N. 4
commitment, constitutionalized {
it must undertake to convince gq

continuing the process is to evg

2. THE BILATERAIL PROCESS

- The A.F.N. position ha
pProcess with the federal governm

as "discussions with a view to

federal Government and the Assen]
Constitutional Matters related 4
November 29, 1982, Cﬁicf David A}
Later in this memorandum I shall
0of whether bilateral constitution
well as the practical and legal a
bilateral process which does not
Constitution. I want briefly to
strutegy of estublishing a bilute

f
The main argument in it
a federalrrcsponsibility under s,

1867. Provinces have no role in

except purely incidentally, and 1g

PV

s becen to establish » bil

ent,

lenakew to Prime Ministe

-3 -

Coétly and mistaken if

pas and in the form of fundamentai,

Cannot assume that obtaining a

pr not, is u certainty. Rather,

rnmental Participants t{hat

ryone's advantage,

dtteral

These have been described

reaching agreement between the
Ply of First Nations on

» Indian people™ (letter of

r Trudeau).
discuss the legal question
alization is permissable, as
rguments in favour 0f a

lead to entrenchment in the ~
raise some questions about the‘
ral process.

8 favour is that Indians are

91(24) of the Constitution Act,

respect of Indian mattefs,

allow them full participation

e/ 4
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in the process of constitutionalizing Indian rights is to deny

the existing special constitutional place e¢njoyed by Indians.

In particular, admission of the provinces to the process does

two negative things. First, it Holds the process .of con-

stitutionalization hostage to thg

willingness of seven provinces

with 50% of the pobulation (see g§. 38, Constitution Act, 1982)

and in the political context of gome provinces being openly

hostile to any form of constitutionalization and other provinces

being covertly hostile to claims [for larger Indian autonomy

the route to political success in

the constitutional spherc is

uncertain. Second, to admit the |proper role of provinces could

be read as acceding to assimilatijonist policies. If Indians are

Just a special class of Canadian |citizens whose constitutional

rights are subject to the control

this might be scen as denying the

of both levels of government,

present existence of a third

order of political communily which relates to the rest of Canada

only through the agency of the federal government. This arrange-

ment is represcnted constitutionally by s. 91(24). 1Indians

ought not accept that the arrangement has altered merely because

ten of the eleven non-Indian governments have accepted .a new

arrangement for general constitutional amendments.

‘  There are, however, two

an exclusively bilateral process.,

argumnents for not choosing

In the first place a con-

stitutional provision cextending the obligation to hold First

Ministers' Conferences on aboriginual rights will Keep up the

pressure to work on finding Constitutional provisions respecting

)
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<+
Indians. Without the pressure of
nmeetings of First Ministers, consg
a bilateral sort will be slowed d
In short I would go so far as to
a bilateral process for constitut
not likely be lived uﬁ to. The i
for not proceeding (no political
more important, the nced to wait
discussions betwcen Indiuns and't
etc.) to expect them to participa

federal - provincial meetings are

S 3
B T —

and not the goodwill of the feder

———— e ——— T T

cloutl of the Assembly of First Ha

well known phenomenon that the re

Second, in bila;erul ne
will be advised by burcaucrats wh
interests in the present arrangem
will dilute the influcnce of thos
“experts"” and who don't want to r
very conservatlive and resistant i
ation of the sector they arc resp
although provinces nmay be hostile
not structurally Toreclosed from
can be persuaded that it is in th

change. The same cannot so casil

ment.

5 -
i ‘\_‘

constitutionally muandated (h;;angk-

titutional discussions- of

own and ultimately neglected.

say that if an agreement for

ional talks were made it will

ederel government has oo many excuses

urgency, cconomic issues are

until after non-constitutional

he government are concluded;

te meaningfully., handatory

what fuel the discussions

@l government, nor the political

Lions.

potiations, Lhe federal side

p huave far too many vested

pnts. The presence of provinces
* people who are the Indian
isk any alteration. It is a

puliators of any sector become.
O any changes in the organize
bnsible for. In other words,
Lo Indian interests they are
entertaining changcs and they

—

¢ir interests to agree to a

¥ be said of the federal govern-
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|Constitutional mutters affecting

In sum, this does not 1y

not push for a bilateral process,

to the extent that clements of multilateralism are

-6 -
wan that the A.F.N. should
that

It does meuan, however,

left in the

process this is by no means against the interests of the A.F.N.

If the ongoing process which is
alil-government meetings to consid

from an informal bilaterual proces

s. 38,

necessarily an intolerable resuld

agreed to requires periodic
ler recommendations arising

45, and if the ongoing process

which is agreed to ulso requiresypproval under the terms._ of

before constitutional changes can be made this is not

3. GUARANTEEZING TIE ON GOING PROCLSS

2) Methods

process is to enuct a

-ovligation on the governments in

announcced.,

{:\
The most obvious nicthod

replacenen

17, 1983 and once the First Hinigters?

the absence of an agreement by the federal government and a

sufficient number of provinces to

on March 16, 1983 but rather adjourn it to a future

for guaranteeing tae on going

section for s. 37. Under the

terms of s. 54, s. 37 will be regealed autoniatically on 2sril

Meeting scheduled for

March 1983 is cqncludcd there will be no further constitutional

Canada to meetl and discuss

the aboriginal peoples. In

entrench in the Constitution

a replagement to s. 37, the process could be kept alive through
the continuance of the First Ministers? Mceting which is being
held in March. This would be donk by having the Chairman (the

Prime Minister) not declare the meeting ended when it concludes |

date to be

bo o/ T
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L

This strategy is clear]
it is not very satisfactory at al
resort to this étrutcgy it will
of provinces (at least four, or,
and Ontario) do not wish to const

meetings., This means that the Py
be seen as & mere device to keep
is inadeqﬁate political consensus
governments may boycott future ro

likewisc refuse to give assent td

requiring constitutionual consent.

A third method wouid be

least as muhy governments as nie

a constitutional amendment) to ag

cbnstitutionnl) document which so

conditions of, a scries of future

lwould not be as satisfuctory a ro
cntrenched provision.

advantagc.A Such uﬁ intergovernme

effect as sooﬁ as the first Minis

‘requirctimplemcntation through th

ss. 38 and 39. Under this proces

by first ministers but rather re
of Parliament and the requisite n

Therefore there will be a delay i

X
¢

7

y only second best. In fact,

1. 1If it is necessary to

¢ because a significant number

alternatively both Quebec

itutionalize a plan for future
ime Ministcr*s ﬁdjournmeanwould
alive a process for which there
. In this CO;téxt provincial
convened mcctings and would

any substuntive measures

for all governments {(or at
required under s. 38 Lo achieve
ree to an informal (ie non-

{ out a program for, and
meetings.,

This, of course,

sult as a constitutionally

It does, however, have one very large

mtal agrcemcnt'would be in
ters signed it and would not
e procedures sct out in

5 amendments cunnbt be approved
quire assenting resolutions

umber of provinéinl lcgislaturgs.

n inplementution during which

.../ 8
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period any first minister may back out of an agreement made in
March on the ground that there is not sufficient political
support for the nccessary resolulion. Furthermore, under
s. 39{(1) the améndmcnt cannot be|proclajimed until one year from
the date the first resolution is|passcd by Parliament or a
Legislative Assembly, unless all|pgovernments have previously
adopted resolutions of assent or|dissent. lience if a hostile
'province refuses to place the amendment before its 1cgrs1ative
assembly, which is quite likely, |[there will be more than a year
elapse between the agreement in Narch and implementation-

The deficiencies of not having a constitutional amend-
ment are that agreeing governments may not feel as bound to
honour the agreement - they can plead that altered circumstances,
ormore pressing govérnmcntul business trump their informal
agreenmnent. Sccond, those governments which do not agree to
the informal agreement can claim [not to be bound (since there has -
been no censtitutional duty_creuucd)nnd refuse to participate,
This could be a serious blow to fluture constitutional discussions
but not necessarily so. Suppose jeight governments or less agreed

~
-to an informal process. fhose governments could mect with
aboriginal groups and agree to commence implementation of
constithtionﬁl terms. They could| do this without participution.
from ull gbvernmonts so0 long as ut the end of thé day there
vere sufficient assents to sutisfly the requirements of s. 38.
CbnSequcntly_Lhe best method of implementing an on-

going process would be an unanimopsly approved constitutional

oo/ 9
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amendment. Next would be constigutional amendment with Parliament
plﬁs seven provinces wifh-ﬁo% of the population. Next would:
be an informal agrecement of a substantial numbor of govern-
menis and, finally, would be thel|mere adjournment to a futurer
date of the s. 37 mecting which is to be commenced on March 15,
1983. _

b) Content
The replacement 1o s.-37.w;11, of ne&éésiiy, have to
be cxpressed in general, non spedific languuge, If shouid

Probably paraliel the language of the present,s. 37. The crucial

J——

question,is whether the AL,F.N. uh®u1d1n51st that the terms of

—

— C—— e i

the now s. 37 should mention a bllaterdl process betwecn the

A.F.N. and the Government of Canada. There arce itwo issues under

the general question.. Flrst, sholld the A.F.N. require that

the new s. 37 mention, and give sapction to,a bilateral process?

Second, should the A.F.N. require| that Lhe new s. 37 introduce

@ special amending formula for constitutional provisions relating
to Indlans which requires®the consent of only the federal
lgovernmont and Indian represcentatives? My rccommendation on -

both these questions is tenatively in the hegative? The strongest

reason why,the new s, 37 -should nat attempt to create a new
¥ Ce—

amcndlng fTormula for Indlun mattcrs rcquirrngconsent from

———

_Indldns and the rcdcral govcznment alone is that such a provxslon

is probably tantamount Lo an amendment ot Paxt \ (Proccdure

———

for Amondlng Constltutlon of Cunada) and under s. 41(e) any

amendlng to Part V requires the comsent of all the governments

'of Canada. This will simply not be apreed to by the Province

/10




of Quebec for iwo reasons. Firs

agree to-a measure-which confirm

10 -

t, Quebee will not voluntarily

5 that the subjeet mutter of

Indians is an exclusive federal matter and, second, Quebec

will not participate in an act applying the provisions of the

Constitution Act, 1982 a documen:

t which it considers lucks

legitimacy and does not bind Quebec. There may be .other

provinces which would also withhold consent but, in any event,

unanimous agreement is not an ove

rly realistic-éxpectation.

On the other hand, therc is an argunent that a Constitutional

<3

amendment either to s. 35 or io t
that, for matters directly affect
consent is both necessary and suf
s. 41(e) and-would, ther;fore,-no
consent, Scction 41(e) guys-unan
ments to Part V. Putting the con
would be an amendment to Part 11
have my doubts about whether this
.Part V is actually an exhaustive
amendment in Cauada and any provi
ment rule, regardless of where it
wbuld be an amendment of the gence

f

sequently an amendment of Part V.

In conclusion, thereford

ing Indians,

or Part IV, not Part V.

he new s, 37 (which would state

federal and Indian

ficient) wouldrnot Tall within

L require unanimous provincial

imity is required for amend-

sent cluause in s. 35 or s. 37

I

argument would succeed becuause

code covering constitutional

sion creating & special amend-

is placed in the Constitution,

ral rule (ie. s. 38) and, con-

t

oy

an atiempt to remove pro-

vincial participation in constitutional amendments respecting

Indians will probably (but not .certainly) require agreement

Lo/ 11
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from all elcven govcrnments.and
does not mean that such an amend
in my view, such an amendment sh
botiom line bargaining position
thut‘this issue could. frustrate

As for the question of

quire that the new s. 37 mention

would be éubject to formal imple

this is not likely.

8. 38 of the Constitution Aqt, 14982,

11 -

Thi:S

ment should not be proposed but,
ould not be part of Lhe A-F.N.‘s
~ lThore 15 too gxedt i rlsk

1he wholc conforcncc,

whethcr the AJTUN. shodld TC—-

blldtbrdl negotiations Wthh

mentdtlon undcr the terms of

_1t=m1ght be unwise to give

the bilateral Process question ai much-visibility 48 this

strategy requires,

will have to be approved,

It must be ré

accordi

membered that the new s. 37

ng to s. 38, through resolutions

of the Senate and House of Commons us well as through resolutions

of the legislative assemblics of

the assenting rovinces, Thal
D .

requirement poses 4 substantial rlisk to the implementation of

dny agreement made at the First Ministers:! Meeting.

way to minimize the risk is to ke

The best

2P the new s, 37 short,_gencral,

and confined to a statement of principle.

Y

It might be thought thel|clement of risk is a rclatiyely

minor concern comparcd to the appdrent desirability of entrench-

ing elements of gy bilateral process.

- The reason why I think

it is not is that there are, in f4ct, few real advantages to

enirenching elcmcnts of & bilateral pProcess.

does not confer on the Government

If the new s. 37

of Canada and Indians the

exclusive right to muke constitutijonul amendments there is

little functional difference betwepn an informal agreement under

0-0/12




which bilateral negotiations are
provision doing the same thing.
good opening strategy to talk abo

negotiations in the new s. 37 it

12 -

conducted und an entrenched
Again, while it may be a

ut recognizing bilateral

is not, in my opinion, im-

portant enough to form part of the A.F.N.'s bottom linec.

There is a third possib
in the new s. 37 and that is a co

by Indian representatives for any

le element to be included
nsent clausc requiring consent

changes directly affecting'

Indian rightis or creating arrangéments for Indian political

units., This is distinct from thd

clause:

above discussion of a consent

the ecarlier discussion goncerned the entrenchment of

4 requirecment of consent “from onlly the Government of Cunada

and Indians; ihe presentoissue is
to the existing requirements for
question of Indian
separate paper but
achieving the same objectives is

‘introducgd a&s part

main advantage of this strategy is that it may be less con-

spicuous. The goal would be to p]

provision, stipulating that there

consent found in Part V.

of the negotiations on ongoing process.

aboutl adding Indian consent

The

consent is beipg treated more fully in a
it is worth nofting that onc of the ways of

to have the consent clause

‘The

lace in any constitutional

must be an annual First

Ministérs' Conference for the purposce of defining and developing

aboriginal righis, a clause in this form (underlined portion):

New 37(2).

Each conferences convened pursuant
Lo subsection (1
its agenda items
1o the rights of

) shall include in
or items pertaining
the aboriginal peoples

e/ 13
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(or eight of them) decided outsid

of Canada and

13 -

any proposal resulting

from such agern

da items shall be pre-

sented for aut

horization by resolution

of the Senate

and llouse of Commons only

if the represgntatives of the appropriate

aboriginal ped

ple or peoples have consented

Lo such propo

al,

There are several proj

lems with this strategy. First,

it is fairly transparent; although it is nmot a full consent

clause it does rccognize the ALE
as equal to the federal governmen
for some purposes. We can bc-uss
put up a strong opposition fo thi

Second,.it is nota ful
doesh't require Indiarn consent f

which do not flow from s.237 mecet

Ministers®' meeting to entrench an
Indian rights (eg. limiting hunti
could do this simply by following
gnd the consent clausc which has
effect. Pérhaps if the political
is going to be waged it might wel
other hand if governments agree t
in cons{itutionalrconfcrcnces it
give those grdups & formal voice

why fighting for a1 consent clause

+N. and other aboriginal groups
t and provinciul_govcrnmcnts
urcd some goferﬁments-will

5

1 consent clausce in that it

oY constitutioﬁnl amendments
ings. If the cleven governments
i the context of a First
amendment directly affecting

ng and fishing rights) they -
the procedure in ss. 38 and 39
been proposed would have no
fight for & consent clause

L be a full clause. On the

¢ Indian and native participation
seems a logical next step to

in decision making. That is

in the context of discussions

on the future process scems appealing. The third problen

is thuat even the limited consent d

lause which is being

ces/ 14
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proposed might be viewed as an amendment to Part V since, in
effect, it introduces an alteratipn to Part V's code of
amending procedures. 1f so, then unanimity is requiredzand,
as a1ready stated that is virtuallly impossible, at least in
the March‘meeting} Again the coupnter argument is'thux~bnly
Part IV is being amended so the unanimity rule docsn’i;ﬁpply.

c) Informal supplementary agreement

I1f it is decided not tp insist on the ihtluéionaof

cither a bilateral consent provisfion in the new s. 37 or the

explicit rccognition of elements pf a bilateral process in that

section, then the appropriate ﬁlace for establishing the bilateral

process would be in an informal sppplementary agreement. :Such

an agreement would not ab%olutely require the agreement of all

governments but to be operationully effective would need the
acceptance by enough governments to satisfy the requirements of

s. 38 of the Constitution Act, 1982,

The following matters should be considered by A.F.N.

-for inclusion in the supplementary agreement:

1. The question of Co-Chairmen. The federal

government will never agree to co-chairmen
at First Ministers! meetings but that does
not mean it is not an appropriate idea for
Ministers' meeting (ﬁ.A.C.M.) or officials"
meectings. The concept of co-chairmen is

important in terms of coptrolling the agenda,

e/ 13
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controlling ithe conduct
during meetings, and gai
press,

Splitting Indian and Nati

15 -

of participants

ning access to the

ive groups. The supple-

areas of overlapping int

mentary agreement could
aboriginal peoples need
1l1ll meetings or for all

ment would, of course, I

grant observer status to
directly affectied by par

Addition of Agenda items

gegenda items.

ticular agenda items.

eslablish that not all

to bb'participﬁnts at

The agree-

ecognize thiat there . are -

crcst.' ItechIdAalso

aboriginal groups not

« There is lifttle

prospect {as well as bei
listing all possible age
s. 37. Nor is it likely
items cuan be thought of,
March meeting for explic
supplcmentnry-ugroemcnt.
t6 be a mechanism for ad
could be especially valu
i1t would mean that the wh
agenda need not be devel
March meeting.
to be complete (and not
regardless of its premat
text) would be removed.

mechanism would be simpl

If this i

ng undesirable) of

nda topics in the new
that all the agenda

or agreed én, at the

it inclusion in the
Therefore, there nceds -
ding agendu.itcms. This
ible for the A.F.N, since
ple A.V.N. constitutional
ppued or disclosed at the

woere the case the pressure

Lo overlook any claim,

nrity in the'prcsent con-
The best agenda adding

y Lo give any party

. a '[/16




could not be politically

‘arrangements.

—

16 -

the right to place any matter on the agenda

for a M.A.C.M. nmeeting.

ings there are two possilble rules.

agenda items for First Mi
by M.A.C.M.. The other |i
also dircctly add jitems

ferences agendas.

For the A.F.N, since it

Reporting buck to First

t0o First Ministers®

With respect to Tirst Ministers'
One is that

nisters must be approved

s that any party ‘may

Con-

The latter rule would be better

means their interests

foreclosced by Ministers.

Minigers' Conference. 4

~

mechanism for reBortihg M.A.C.M. negotiations and

recommendations to First

Ministers has to be devised.

The simplest may be to mpndate a common report

where possible but where

not possible to require

majority or plurality reports and to allow those

participants at M.A.C.M.

who are not in agrecement

to submit minority reports.

The

Bilateral Process.

supplementary agreement

should establish a bilateral process between the -

AJ.F.N, and the

matters affecting Indian

for this would be that Indian nations are

responsibility of the provinces;

Government of Canada in respect of

rights, The justification
not the
under s. 91(24) it

is exclusively the federal government which has con-

stitutional responsibility for Indiuans,

including

the responsibility to develop new constitutional

eeo/ 17
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-which result from these

Hecognition of & bi

17 -

lateral process in the

supplementary agreement idoes not in itself obviate

the need to implement co

nstitutional changes

through section 38, ie. with general provincial

consent. Although leavimg in the requircméntaof

provincial consent does not accord with AJF.N.

policy, if the requisite

Xevel of agreement for

the removal of provincial consent is not forthcoming,

{and it is very likely npot fo'be forthcoming),'ihis

sort of informally acceded to bilateral process is

better than nothing.
Under the bilateral
that all constitutional
the rights of Indian peb
obligations on Indian na
betwéen the Government o

out provincial participa

implementation througﬁ_c
be presented t6 a meetin
It would be hoped that a
endorsed by the province
or delay in passing the

Provincial willingness t
would be logical in that

(prior to April 17, 1982

process it would be expected
provisions directlf.affecting
ple and the rights and

tions will be negotiated

f Canada uand the AF.N. with-
tion. Any urrgngcmcnts
negotiantions which require
pnstitutionalization will

g culled under the new s, 37.°
ny such agreement would be

5 without protracted debute,
implementing resolutibns.

p bilateral agreements
historically and légally

) the federal government was

.../ 18
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the sole agent for mediating with Indian people
over Indian interests and other national interests.
The Indian commuinity represents a distinct_politichl
community which should not bc rcquired to scek
multilateral goverameni support for constitutional 
change as if it were just another interest group.
0f coursce, . these arguments go to the neced f0r=ﬂ,,
formal bilateral constitutional pfocess und n0£.jﬁsL
to informul provincial d-Icrence'tQ'thc bil#tcrdl
negotiations but, for rejisons already cxhuustively

examined, the principle of prévincial deference.
implicitly made in the context 6f-nrb;1htcru1 prbcéésr
through a supplementitry jigreement may be the most
that can be achieved at this point.

4., BILATERAL CONSTITUTIONALIZATION UNDER THE PRESENT CONSTITUTION

This paper has tukéﬁ a| pessimistic view of Lhe
prospects of getting agreement for a constitutional provision
which would permit the entrenchmept of amendments respecting
Indian matters on the agreement of Indians and the Govcrnmcnf -
gf Canada alone (ic. no provincial participation). It has then
made suggestions for i sccond-best, informal arranpgement of
hilateril talks. A far better sollution would-be to find a way,—
under the terms of the currenl Copstitutiion, Tor constitutional

changes to be implcmcnted bilaterilly. If this could be donce

the political pessimism expressed earlier in this paper would be

[

rrelevant. There arce Lwo possible routes for implementing

LI
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constitutional change agreed to bi

a schedule of rights recognized i

amendmentis under s. 44, Lthe provis

unilaterally to amend the Constlituy
the executive government of Canady

i)

19 -
laterally: aj through creating
n s. 35, and.b) through

ion which allows Parliament
tion of Canada in relation to

Schedule of Rights under g
This mechanism has been)
Howurd MgCOnncll of Lhe University
described it in thesce Lerms {(lettd
Opekokew, January 14th, 1983):
"Since nothing Egﬂ is by

but the already oxisting,terﬁs,in
rights" arc mercly being given con
381 is ncedless. Scction 37 contg
1o supply a definition, and the do
by reference” in a schedule or scly
section or the conclusion of the

-

this, for example,

A

in s, B{ of the

certain constituencies in Quebec

the boundaries of which were fixed

common definition for Indians, Inu

[8)

-
in a single schedule, or possibly
if the rights divergoed."
Implicit in this sugges

“the Indian nations could agrece on

35
developed by Prﬁiessor
of Suskatchewan. e has

r from chonnpil 10 Delia

ing added ﬁérthe-Constitution,
s. 35 "aboriginalaand treaty
tent, an amendment [under s.
mplites alrcady a conference
finition could be "incorporated
edules at the end of_the

1.

There is precedent for
B.N.A. Act which referred to
hen inhabited by English voters,
by the Second Schedule. A
it or Mcetis might be appended
three schedules could be added
tion is that if Canada and

the schedule that agreement
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would be a sufficicnt level of cor

My own view is that thi

vive close legal scrutiny.

provinces which will resist all at

from the process
legal challenge.
believe, cause Ottawa not to urge

government is reluctant Lo appear

legully high-handed manner). If 4

(1. the strategy is legally defeg

will resist the strategy by attaci

government will not actively promd

that the strategy will not turn ou

the A.F.N.'s objectives at the Mar

Before lcaving this poi

Professor McConnell's éuggcstion W
35 recognizes exisliing aboriginal
sense il does very little since wh
by which it means "legally recqgni
do is constitutionalize Lloese legy
%hem from legislative and executiy

i

Sectior 37(2) on ithe of
which are theoretically distinct {1
is "constitutional mutiers that di

peoples of Canada" and the other i

definition of the righis of those
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the McConnell st

TFTurthermore, itg
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;heée assumptions are correct

ttive; 2. once or more provinces

ting its legality; 3. the federal

pte its use) then we can assume
It to be uscful in promoting

ch First Ministers' Conference.

nt o brief legul analysis of

rould be in order. Section

and treaty rights. 1In a

lat it recognizes are rights,

zed claims. What s. 35 does

1 rights)and thereby.protects

¢ diminution.

hery hand talks about matters

rom s. 35 legal rights,  One

rectly affect the aboriginal

s "the identification and

people Lo be included in the
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“should be

of a First Ministers' Conferonce fo

Constitution of Canada." Both thd
rights. The cafognry of constitut
such matters as trunsfer payments
or the creation of ua treaty rights
these sorts of arrangements might
existing aboriginal and treaty rig
In any event the point is that s.
creation of new arrangemenis not
that undercuts the claim that s. 37
providing detailed substance to the
Likewisce, the second category (“def
cluded...") contemplatcs new righis
of existing rights.

Even if the above argume
point which undermines the McConnel
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silent as to what level of agroeemen
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of s. 91(24) of the Constitution Ad

L, 1867 that federal consent

sufficient,  Dutl s. 37 o

[
aboriginal rights and this means tha
ments are to be involived in the pro
matters affecting "the aboriginal i

"the aboriginal peoples of Canada"

pressly adopts the mechanism
r claborating and developing
tfederal and provincial govern-—
cess respecting constitutional j
coples of Canada”., In s. 35(2)

is defined to include the
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snt that the
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iy) Amendment unda s. 44
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tion éould be significant to
ting Indiahs], Parliament may
he Constitution of Canada in
nment o6f Canada...."

J The first pointthat shg
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under this section when proi
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ly be an instance of bilaterd

r
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boriginal pdﬁpiés in s. 37(2)

itutionalization of the neced
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hat there be provincial consent.

but that presumption or. 1o

ic other consent rulc.

lutter70I ub¢riginu1'righis

t of s. 37 is harmful to the
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of constitutional amendment,

rt to scction 41 and 42 {this

some constitutional matters

exclusively make laws amend-

relation to the executive

uld be made is that if the
constitutional amend-
anendment were
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amendment.
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But it would be a weak form of entrenchment since some future
Parliament could make subsequent amendments alteringrlndian
rights without Indian consenf. Naturally one could try to
deal with this by making Indian CQnsenf one of the first proposals
to be implemented. However, an unilateral améndmeni,unde;'
S. 44 would trump an agreement wﬁich had béenrconstitutionalized
under s. 44, even one which said that_there could be noacﬁanges__
withouf Indian consent. ' R o
Assuming continued goéd iaith on ﬁhe,pdft:of iﬁé
Government of Canada or, alternatively, assuming that the
implementation under s. 42 of a,Canada—Indian_Constitutional
;agreeméht, would impose a;substéﬁtial political constraint on
Parliament, then the s. 44 strategy would be effective.
| Two legul problems arise. TFirst will bilateral
' agreements'on, say, self—government actually exclude provincial
interference with the operation of'the.agreement? Second, would
such constitutional amendments relate to the executive govern-
ment of Canada? | i
As to the firs£ question, provinces*might argue that
notwithstanding a Canada - Indian dgreement to confer tribal or
band autonomy, it has Jurisdiction junder its poworé under s. 92

1 .
0f the Constitution Act, 1867 to redgulate what Indian govern~

ment does. This would clearly be dorrect so long as s. 88

stayed in the Indian Act, R.S.C. 1970, ¢, I-6. This section

makes provincial law applicable, wilth some important exceptions,

to and in respect of Indians. For fthe s. 44 amendment route

.24
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;to work s, 88 would need to be repealed. However, that in

itself would not be adequate since the Supreme Court of Canada

in the Four B decision held that

provincial law applies .on

Indian reserves and to Indians apart from the operation of s. 88

of the Indian Act. The federal P

rliament would therefore need

to enact a provision expressly excluding provincial law. In

technical language Parliament would need to=bnact.a'prbvision

which would occupy any areas of concurrent jurisdictibn that

may exist with relation to Indians. By this,meanS'prbvincial

interference could be precluded. |Some consti{utional écholars

think that federal Indian jurisdi¢tion may mot be broad-cnough

to cover all areas which might be|rcached under an Indian self

government plan but, in my opinio

y Parliament's authority under

s. 91(24) is probably sufficiently broad.

The second problem is whether a-constitutional-arrange-

ment between Indians and the Government of Canada relating to,

say, a protection office, funding
jurisdiction of Indian government

- arrangencnts, land entitlements, ¢

oI Indian government, the

speéial hunting and fishing

rtc. would count as being in

relation to "the executive government of Canada". The answer

to this is that there is no reasom why such an agreement could

[ .
not be if Parliament were to cnact

legisliation.
Consequently, the routg

ization which shows the most promi

. the appropriate enabling

» of bilateral constitutional-

lse is through s. 44, although
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at the same time it provides the weakest form of entrenchment

and the least cbnstitutional_protec%ion-fofrthe%rights of the

Indian people of Canada.
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In attempting to avoid the difficulties posed by the section 38(1)
amending formula, Professor Howard McCénnell of the College of Law, University
of Saskatchewan, has suggested that an agrecmcﬁt-dcfining the rights of the
aboriginal peoples could be incorporated by reference into the Constitution;

For the purposcs of the defidition of "aboriginal
rights"” in scction 35, no amdndment is nceded
because no change is being mide to the text of
the Constitution. All that is being done is to
give one of its terms meaning. Judges do this
frequently when they give a fluller extension,
through judicial interpretation, to terms such as
"peace, order and good govermment™; the only thing
that would differ in this conftext would be that
instead of defining the term through judicial
craftsmanship, it would be deffined in the process
of executive-federalism, as provided for in

section 37(2). Consequently,|rather than pro-
ceeding by the laborious amenfding process, the

testamentary concept of incorporation by reference
might be resorted to.

(W.H. McConnell, Indians and {he New Constitutional
"Package': Some Suggestions for Innovation, paper
presented at the Native Law Céntre seminar on Indian
Government, 14 January, 1982.]
Professor McConnell goes on to say that |"the concluding resolution of the
Conference would then be endorsed as being incorporated by reference into,
and as defining, section 35. This could be done without any undue strain,
as section 37(2) refers to section 35, if not by name, at least by necessary

inference."

In his letter to Delia Opekokew, counsel to the Federation of

Saskatchewan Indian Nations, dated 14 Japuary, 1983, Professor McConnell

stated that "the definition could be 'ingorporated by reference' in a

schedule or échédules at the end of the pection or the conclusion of the Act.™




™

However, the Act contains o

schedule or schedules defining the 1

mechanism for incorporating a

irZLg‘of aboriginal peoples.. Moreover,.
section 80 of the Constitution Act, ngﬂ

refers in his letter, makes specific| r

s to which Professor McConnell

to this Act." Similarly, scctions 70

specific references to other schedulegs.
1t is submitted, therefore
vl

schedules by reference could only be

eference to "the second Schedule

» 108, 113, and 128 of that Act make

that incorporation of a schedule or

done through amendment of the

Constitution Act, 1982,

the support of seven provinces with §

Nevertheless, the use of a s
considered a convenient method of const
of the aboriginal peoples. Such sched

nl

through an amendment to the Constitutio

and according to section 38(1) this would require
0% of the total Population.

chedule or schedules may be

itutional recognition of the rights

es would be incorporated by reference

n Act, 1982,

As stated above, schedules 4

constitutional documents. For example|
lists in a schedule the public works 4

provinces which became the preperty of

the contents of the schedules ro the q

ave been used*previnusly in Canadian

section 108 of the Constitution Act, 1B67
jnd property formerly belonging to the
Canada upon Confederation. Apparently

onstitution Act, 1867 were negotiated

after the coming into force of that Act.

Incorporation of a schedule

another advantage. TFederal and provin

allow the Constitution to be amended to

out the rights of aboriginal peoples.

would give too much prominence to thes

=3
=

were set out in a schedule or schedules

S0 prominent; yet they would have just

worded appropriately).

of Indian rights by reference has

cial leaders may be unwilling to

include a long section setting

They may feel that such an amendment

rights. But if the Very same rights

to the Act, they would not appear

as much protection (if the Act is
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A new subsection_could be hdded 1o section 35 g follows:

35.(14)

The rights of the aboriginal peoples of Canadg

a8 enumerated in [a Schédule or Schedules] to thig Act
are hereby tecognized, yffirmed and guaranteed,

The constitution could be gmended eaclh time agreement is

reached on a new schedule relating tlo

the rights of (he aboriginal peoples.

Such an amendment would have to meel the requirements ol suvetion 38(1)--

that is, it would require resolutiong

Provincial legislarive assemblies.

of Parliament and seven of the

Alternatively, the Constituliou_ﬁgg, 1982 could be amended to

——

incorporate all future schedules readheg through the On-going process,

The participants of the 1983 Constitultional Conference could amend the Acr

to state that any agreements concernipg the rights of the aboriginal peoples

reached through the on-going process Pstablished by that conference would

be set out in schedules to the Act ang
New subsections could be addd

35. (1B) The rights of the g
as identified and defined | by
at the s. 37(2) Constitutiona
recognized, affirmed and guar

(1C) The rights of the a
as identified and defined fby
at the s. 37(2) Constitutiona
in a Schedule or Schedules to

wvould become part of the Act.
d Lo scction 35, as follows:

boriginal peoples of Canada,

the on-poing process established
1 Conference] are hereby

Rrtced. .

boriginal peoples of Canada,

the on-going processg established
1 Conference] shall pe enumerated
this Act,

(ID) The (Jueen's Privy Council for Canada shall advise

the Governor General to issue

K proclamation setting out a

Schedule or Schedules referred| to in (1C) forchwith upon
[the dn-going Process established at rhe 5. 37(2) Constitutional

Conference) reaching agreemen

tion the identification and

definition of the rights of thé aberiginal peoples of Canada.

[ QD) is modelled on s. 48]
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The proposed amendment codld be viewed as a change to the
amending procedure set out in Part V. If this is the case, ir would
require the unanimous consent of Parliament and all ten legislatures,
pursuant to section 41(e). It could| be argued, however, that the proposéd
amendment is a change to Part II rajher than Part v and, as such, would
require the consent of Parliament apd seven provinces, pursuant to
section'BB(i). One wOul& expect that the constitutional validity of sych
an amendmept passed pursuant to section 38(1) would eventually be challenged
in the coufts.
The value of incorporation by reference of future schedules would
depeﬂd on the nature of the on—going.process. if the on-going process
provides a genuine opportunity for -tfhe solution of many of the constitutional
issues facing aboriginal peoples, then the ability to incorporate the
results of the process quickly and apcurately into the Constiturion becomes
important. If, on the other hand, the on-going proceés is inadequate; the

incorporation mechanism can provide mo solutions in itself.

~
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Summary

The Indian peoples, Bands,
of Southern Alberta affected b
the First Minister's Conferenc
1983 in Ottawa to fulfill the
Section 37 (2) upon the fulfil
1. that there be a preco
participation of Indi
" acceptance of Canadia
territories and resou
application of the Ca
and resources;

that there 1s a preco
discussions will be 1
of an interim mechani
between the federal g
ments about ongoing m
e identify and define A

that there be a preco
existing services and
communities, governme
will be continued at

governments of Canada
living increments unt
established in two ab
satisfaction of the I

that there is a preco
government of Canada
financial support to
components of establi
best possible partici
‘established by mutual

that there.be a preco
government of Canada
by itself and/or the
affect the Aboriginal
Aboriginal peoples of
consent of the Indian
referendum in the abs
and process for such
to obtain consent mus
an official U.N. Obse
on Trusteeships and D
Preamble to Elaborations
Because there is serious

of the participation in the Fi

Tribes, Governments and Nations
Treaty Seven participate in
planned for March 15 and 16,

equirements of the Canada Act

ment of the following conditions:

ference agreement that

n leadership does not imply
sovereignty over their people,
ces nor satisfaction of the

ada Act to their people, territories

ference agreement that
mited to the establishment
m to fascilitate agreement
vernment and Indian govern-
chanisms and processes to
original and Treaty rights:

ference agreement that all
programs to Indian peoples,
ts, organizations and agencies
xisting levels of funding by

with appropriate cost of
1 the processes identified and

ve are completed to the
dian people of Canada;

ference committment by the

o provide the necessary
ndian communities. .and Indian
hed mechanisms to permit the
ation in the process(es)
agreement;

ference committment by the

hat there will be no action
rovincial governments to

and Treaty rights of the

Canada without the express
peoples of Canada by

nce of an agreed upon mechanism
onsent. The method and process
be subject to scrutiny from
ver appointed by the Committee
colonization.

concern about the implications
st Minister's Conference as
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required by Section 37(2) of thg
that there be certain assurances
Canada and these assurances are
leaders of conscience to agree f
Minister's Conference, the follg
dealt with before the First Mini

1. Since most Indigencus peol
and leaders are not suffig
and British constitutional
Indigenous people cannot k
certain political decision
Indigenous peoples, commuj
of conscience to accept cg
Canadian sovereignty at t}
necessary to assure potent
the First Minister's Confgd
not carry with it consegus
interests of his/her peop]
fairness decisions made ak
peoples in Canada must be
of their implications and
Indian leaders seeking pes
settlement of outstanding

of Canada and their peopld
compromise their rights ury
inadvertantly relinguishin
First Minister's Confereng
recommended that the posit

follows: (from Summary)

1.

their pecple,

Indigerious people and all

and time should be taken +*t

this conference so that th
people are served in the L
the experiences of the Nat
the Joint Cakinet/National
(negotiating mechanism). it
to provide for the necessa
s~ fication and definition off
must be carefully discussqg
Indian pegoples, communitis
There must also be federal
the mechanisms created so
within reasonable periods

That there be a prs
participation of I
imply acceptance off
terri
satisfaction of thg
Act to their people

Given the seriousness:of +t

Canada Act it is important
made by the government of
sufficient to permit Indian
to attendance of the First

pwing concerns should be
lster's Conference:

B
]
Ly
]

ple, communities, governmehts
riently informed about Canadian
| law and many issues conhcerning
e dealt with by law without

15 1t is impossible for

aities, governments and leaders
mmplete subjugation under

nis time. It is therefore

tial Indian participants in
zrence that such an act does
rnces detrimental to the best
le and their future. 1In all
pout the future of Indian

made with the full knowledge
possible conseqguences, therefore
wceful, just and cooperative
issues between the government
+ should not be required to
ider International law by

1g such by participation in the
e, For these reasons it is
tion of Treaty Seven be as

rconference agreement that
1dian leadership does not
Canadian soveréeignty over
itories and resources nor
application of the Canada
territories and resocurces.

h
B

b
r

the matter at hand for

future generations great care

0 deal with the concerns of

e best interests of Indian

est possible way. Also given
ional Indian Brotherhood with
Indian Brotherhood Committees
is clear that the mechanisms
ry processeés for the identi-
Aboriginal and Treaty rights

d and consented to by the

s, governments and leaders.
government committment to

that the tasks may be completed

of time understanding as well
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-Therefore the following i

that the processes to be linitiated might be many and
complex including for so Indian peoples and govern-
ments discussions/negotiajtions with provincial govern-
ments and even re-negotiagtions of treaties where the
spirit and intent of the ftreaties have not been met

to the satisfaction of some parties to such treaties.
To ensure proper committment to this process for
resolving constitutional lissues between Indian peoples
and the governments of Canhada, there must be provision
for International scrutiny from both the U.N. Human
Rights Commission and the|Committee for Trusteeships
Decolonization. For these¢ reasons the following
position is recommended: (from Summary)

2. That there is a pr
~discussions will b
"ment of an interim

agreement between
Indian governments
pbrocesses to ident
and Treaty rights.

conference agreement that
limited to the establish-
mechanism to fascilitate
he federal government and
about ongoing mechanisms
ty and define Aboriginal

Many Indian people, commu
have been most disturbed
federal and provincial go
coerce Indian people, co
into acceptance of situat
detrimental to their best
common device for such co
by Indian people and thei
services and programs it
ment of Canada that confi
earned by demonstrations

ities, governments and leaders
vy some of the methods the
ernments have utilized to
unities, governments and leaders
ons and/or circumstances
interests and whereas the most
rsion has been money, required
communities for various
ust be apparent to the govern-
ence in any process must be
f good and just intentions.
recommended: (from Summary)

nference agreement that all

nd programs to Indian peoples,
ments, organizations and :
ntinued at existing levels

nments of Canada with appropriate
ements until the processes

bove are completed to the

Indian people of Canada.

3. That there be prec
existing services
communities, gover
agencies will be c
of funding by gove
cost of living inc
identified in two
satisfaction of th

Needless to say without fijnancial support from the
federal government most Indigenous reople, communities,
governments and leaders would not be able to give the
necessary time and personnel to the education of the
community members and conduct the necessary meetings
etc. for informed decisions to be made. Lack of a
committment to provide funding would necessarily have
to be understood as a curthilment of broad and compre-—
hensive participation of Indian community members in
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the determination of their future within the state of

Canada.
(from Summary)

For this reason [the tollowing is recommended:

4. That there is a preconference committment by the
government of Canada to provide the necessary.
financial support {to Indian communities and
Indian components |of established mechanisms to
permit the best pdssible participation in the
process (es) establlished by mutual agreement.,

Every precaution must be ftaken to prevent a few

unscrupulous persons from

collaberating with groups

whose interests conflict With the Indian peoples for
the purpose of undermining and/or compromising the

future of the Indian peoplles of Canada.

Therefore,

unless these has been a mechanism for such consent
endorsed by Indian governments with the express consent
of their members, the governments of Canada must 7
demonstrate to the international community that Indian
peoples of Canada voluntarily chose to consent to

changes that affect their
This preconference agreem
world community Indian any

Aboriginal and Treaty rights.
ent would indicate to the
i Canadian compliance with

the principle of participatory democracy in all its

dealings with the Indian 1

their Aboriginal and Treaty rights.

the following position is

beople of Canada as it affects
For, these reasons
recommended: (from Summary)

5. That there be a préconference committment by the
government of Canada that there will be no action

by itself and/or tH
affect the Aborigin
Aboriginal peoples
consent of the Indij
referendum in the 4
mechanism and procd
and process to obts
scrutiny from an of

¢ provincial governments to

1@l and Treaty rights of the

of Canada without the express

an peoples of Canada by

tbsence of an agreed upon

ss for such consent. The method
in consent must be subject to
ficial U.N. Observer appointed

by the Committee on Trusteeships and Decolonization.
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