Decolonizing Indigenous Governance: Observations on |
Restoring Greater Faith and Legitimacy in the
- Government of the Seneca Nation

Robert B. Porter

L. Introductiom

Before the White Man arrived in our lands,
we Indigenous people had our own ways of
mocn::aw. our societies. Unfortunately, the
first explorers, missionaries, and settlers
encountered by our mncestors had a difficult
time observing, much less understanding, these
forms and methods of government. Afer all,
there were no written laws, courls, or other
institutions with which they were familiar. But
even in those cases when they could understand
how we govemed ourselves, they often con-
sciously denied it when they reported back fo

' their people. This was done 10 better demon-
strate our lack of “civilization” and thus our
ripeness for subjugation and exploitation, Ass
result, it was established easly on in the colonial
rmindset — a mindset that still exists today —
{hat “Indian™ society was primitive and based
upon mere “customs” and “practices” rather
than the rule of law.! Law, becausc it could
only be utilized by “oivilized” peoples, simply
was found not to #xist, :

Jndigenous law and government did exist,
of course, before the White Man came. Some
Indigenous governments were simple, with
extremely decentralized decision making
processes and a minimum of formality and pro-
cedure?  Life in these societies, which may
have involved a relatively few number of peo-
ple, often dictated that government be flexible
and exert minimal influence in lives of their cit-
izens, Other Indigenous govemments were

- complex and hierarchical with considerable
formality in the collective degision making

process.® As a result, these relatively sophisti-
cated governments allowed for greater organi-
zation and thus, greaier n%u.ni to exercise
governmental authority over their own people,
the land, and, sometimes, other peoples.

With the rapid sscendency of the United
States following its Revolutionary War, our
nations began to feel the full impact of colo-
nization’s destructive influence.  Military
defeat, the loss of land, and the forced herding
of our ancestors onto small reservations precip-
itated the breakdown of the traditional legal
system and forms of government.* This trans-
formation occurred @t an even greater rate by
the late nineteenth century with the impesition

- of colonial taws — such as the Code of Indian

Offenses® — that made illegal much of our
social ectivity, including some of our mosi
sacred religious ceremonies® In addition, the
colonial overscer — the Bureau of Indiah Affairs
(“BIA"™) — co-opted our men {0 scrve as the
police, judges, and jailers for the enforcement

of these colonial laws and the strengthening of

the colonial regime.” -

When one factors in the corrosive effect of
America's various policies designed to ensure
our eradication as distinct peoples — land allot-
ment, forced “education” in the White Man's

- social and culrurat ways, Christianizetion, and

the granting of American citizenship® — by the
beginping of the twentieth century, the tradi-
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Porter

tional goveming process within most of our-

nations had been virtually destroyed. In less
than 100 years, our nations were transformed
from vibrant societies able to address the needs
of our people to remnants of their former selves
heavily dependent upen the féderal, and some-
times state, governments and their Indian
affairs bureaucracies,

With the resule painfully obvious, and with
same political pressure to take action, federat
officials came to the conclusion that 50 years of
forced assimilation policies had been a failure
In stark contrast to jts prior pelicy, some feder-
al officials, led by Indian A ffairs Commissioner
John Collier, began an effort to restore
Indigenous self-govemment.'® At his urging,
Congress in 1934 enacted - the TIndian
Reorganization Act (“JRA™)." While the IRA
officially ended the land allotment process, its
most central provisions “allowed” an Indian
nation to establish a constitutional form of gov-
ernment and to obtain a corporate charter for
conducting business activities. This move fur-
thered American colonial objectives becavse
the Indian nations could have taken such
actions unilaterally as an exercise of their inher-
ent sovereignty. Moreover, the IRA was con-
teoversial because BIA officials ofien coerced
many of the nearly 200 Indizn nations that

-eventually availed itself of its provisions.
Nonetheless, on the keels of the genocidal akot-

ment policy, the IRA was mn important tool for

revitalizing Indigenous self - government.
Unfortunately, this revitalization effort reflect-
ed the vision of the White Man, not the
Indigenous peoples who were affected by it.
Perhaps the biggest problem with wibal
reorganization under the TRA was the fact that
. the constitutions recommended by BIA offi-

cials for adoption were fundamentally identical
and explicitly preserved BIA oversight. '
These constitutions provided for an elected
form of government with only one branch - the
council.' While the advising process engaged
in by BIA officisls produced modifications 1o
the generzl constitutional fonm, for the most
part, the unique governing traditions and struc-
tures of the Indian nation under “consultation”
were ignored. Not sll Indian nations, however,
organized under the IRA. Some Indian nations
formally rejected it and others simply chose not
to take advantage of its provisions.

As a result of the IRA's influence, as well
as the ather ways in which American colonial-
ism hes affected Indigencus governance,

“Indigenous nations within the United States

today reflect a wide variety of governmental
forms. These governments fall into three pri-
maty classifications, cach differing in the
degree to which colonization has transformed

" its aboriginal form. '

First, there are the fraditional govern-
ments, which. have not undergone significant

formal changes as a result of American colonial

influence. Second, there are the autonomous
constitutional gavernments, which have under-
gone some changes as the result of coloniza-
tion, but which have done so fundamentally as
the result of intemal proceases of change. And
third, there are the dependent constitutional or
corporale governments, which were formed in
reliance npon federal or state laws such as the
IRA or the Alaska Native Claims Settiement
Act (“ANCSA").' _

Not surprisingly, the transformation of
Indigenous tribal govemment as a result of
American’ colonization has had & number of
effects on the manner in which contemporary
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tribal governments function. One of the most
critical changes, in my view, is the manner in
which power has been redistributed within
{ndigenous societies through the dismuption of
the traditiohal method of checks and balances.
For some Indigenous nations, there was a radi-
al transformation from a decentralized form of
government where power wag widely shared,
and thus inherently checked, to one in which
power was concentrated in a handful of indi-
viduals with little or no accountability to their
people.

One of my primary concemns is whether
this governmental transformation is the cause
of the crippling division and distrust of tribal
goyernment now observed in many Indian
nations. Tt seems perfectly reasonable to con-
clude that one of colonization'’s most damaging
effects has been to a delegitimize and weaken
tribal government and thus, to undermine gov-

- emmental effectiveness, sovereignty, and

maybe even the future existence of the iribe
itself,!'? Because this outcome seems likely to
me, I believe that alnost all Indian nations
would be well served by restructuring their
governments. Given the way in which most of

"'these goverments were forced upon their

Indigenous hosts, it is hard to imagine that

" many of them are widely perceived by their

people as legitimate, -

 Legitimacy i3 a temibly important require-
ment for governmental cffectiveness. As
Russel Barsh has explained, for any govem-
ment to be effective ~ that iy, “to make things
happen” — it must have sdequate power,
resaurces, and legitimacy.)®  Legitimacy is
defined as “public confidence in and support
for the government” that “can arise from the
way leaders are chosen, the extent to which
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they respond 1o public wishes, whether they
succeed in satisfying public expectations, and
whether they respect human rights."!® With
legitimacy, resources and power are enhanced,
without it, “leaders must work against public
resistance, end expend more power and
resources to get things done, if at all."2®

One way in which to approach the issue of
promoting grester legitimacy . in tribal govern-
ment is to consider reincorporating notions of
the gbariginal govemning process inte modern
governmental institutions.2! In this article, |
plan to discuss this proposition, but not against
a general backdrop of what might be good for
all Indian nations. With hundreds of different
indigenous nations to deal with, it would not be
appropriate to paint with too beoad  brush and
draw conclusions that might be relevant for one
particular Indian nation but net another.
Accuracy would require a great deal of study
and investigation within a particular Indian
nation to know exactly what kind of action
should be taken fo reincorporate traditional
governing concepts. Thus, in this article T will
focus attention on the government of only one
specific Indian natiori — the Seneca Nation of
Indians. In doing so, my objective i3 to devel-
op an analytical approach that might be useful
to others looking to initiate a governmental

- reform process -within their own Indigenous

nations.

Part | of this article will set forih 8 concep-
tual model for the analysis that follows.
Because the history of Sencea govemmental
development is considerably different from that
described above, Part [l will describe the his-
toric governing traditions of the Sencca People
under the Gayanashagowa, or Great Law of
Peace, and how power was distributed and
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checked under that form of government. Part
11! will describe the povernmental transforma-
tion that occurred within the Seneca Nation
during the nineteenth and twentieth centuries.
Part 1V will highlight the primary effects of this
governmental transformation on Seneca society
and Part V will set forth recommendations for
restoring greater faith and legitimacy in Seneca
Nation government, .

. Conceptual Model

indigenous societies, as with ali human
societies, have a particular manner in which
they are structured. Fundamentally, this social
structure is detenmined by the behavioral pat-
temns, or social formations, that exist within the
population, -In a naturally evolving. society,
these social formations flow from the basic

activities engaged in by members of the sociery -

10 survive and thrive; Thus, for example, how
basic needs are distributed, how those needs are
satisfied, who has the power to make decisions
and take action, and how competing. interests
and disputes are redressed all shape the behav-
ior engaged in by individuals. When viewed
cumulatively, these social formations reveal
certain natural “cleavages” within the society,
of, in other words, the points at which members
of the saciety negotiate and compromise with
one ‘another in order to accomplish important
socieal objectives, Cleavages may thus be rep-
resented by such things as age, kinship, gender,
and duty, ]

For a society to avoid intemal fragmenta-
tion and decay, and thus ensute its long term
survival, the polirical infrastructure of the soci-
ety must be in accord with the natural cleavages
that exist within it. ‘Or put another way, the for-
mal system of distributing power and imposing
“cheécks and balances™ on that power must be

based upon the actual cleavages that arise out of

its social formations. Failure to do so ot only
‘will result in conflict amongst the cleavages
.and within them, but can also lead to the

destruction of the society itself. What is maost

" damaging in this process is the fact that the

resulting conflict is not of the ordinary variety

" and thus may not be effectively handled and

redressed by the society itself.

Colonization is the involuntary exploita-
tion of or annexation of lands and resources
belonging to another people of different race or

" ethnicity and the involuntary expansion of
_political power over them with the partial or

complete displacement of their prior political
organization2? By design, colonization has the
effect of disrupting the underlying social for-
mations and affecting the eleavages that exist
within the target society. Naturally, the degree
to which this disruption occurs is a reflection of
the intensity and direction of the coloial activ-
ity itself, Aggressive, direct cfforts at trans-
forming the iarget society’s socil formations
will naturally have a greater disruptive impact
than passive, indirect efforts.

Viewed this way, the effonts taken by the
United States to transform Indigenous gover-
nance have misaligned the cleavages that exist
within Indigenous societies. In the most dra-
matic instances, such s the imposition of con-
stitutional governments under the IRA or the

‘imposition of corporate governments under.
.- ANCSA, the distribution of power and the sys-

tem of checks and balances that previously
existed has been disrupted by the superimposed
colonial superstructure, The establishment of
these new and foreign governmental process-

- es— primarily “statlsm” enhanced by “elec-

toralism” (majority rule} — has changed the
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alignment of the cleavages that existed within
the affected societies. Not only has this
realignment induced conflict within the society,

_but it has also initiated a process of transform-

ing underlying social formations. While it is
possible that this transformation might have
been 0 complete as to totally climinate the tra-
ditional . cleavages in a particular indigenous
society, to the extent that this transformation
has been incomplete, there should remain some
aspect of that society’s pre-colonial social
structure. .

Restoring greater legitimacy in Indigenous

. government  requires that the distribution of

power and the checks and balances on that

power be realigned with the cleavages that now

exist within the Indigenous society, To be sure,
these cleavages would unlikely be the same as
those that existed prior to colonization. The
natural process of societal change, as well as
the generations of colonial influence would

. have had a considerable transformative impact
- on those cleavages. But for an Indigenous

society. to be strong and immune from inordi-
nate contlict and thus put in the best position to
survive colonization, it must be made more
legitimate through a process of redeveloping its
governmental institutions in & way that forces
the underlying quasi-colonized social forma-
tions to negotiate and compromise with one
another. Foremost, this will require that the tra-
ditional cleavages — like age, kinship, gender,
and .duty — be reconciled with the statism and
electoralism that has emesged in the twentieth
century. The following is an analysis of how
this process might occur within the Seneca
Nation of Indians. :

1. Seneca Government Uader the.

Gayanashagowa

Seneca Natio,

A, An Overview of Seneca Gevernmen

The Seneca Nation has existed as a scps
rate sovereign nation for over 500 years?
During 350 of theose years, the entirety of
Onodowaga® — the Seneca People — wer
organized as a member nation of the historit
Six Nations of the Haudenasounee, or Iroquoi:
Confederacy.?®  Since 1848, however, the
Seneca People have been split into two distinci

- political entities — the Seneca Nation of indians

and the Tonawanda Band of Senccas. This sep-
aration originated with the Senccas living at the

. Allegany and Cantaraugus Territories establish-

ing a constitutional republic in 1848 and the
Senccas living at the Tonawanda Territory

- tetaining the traditional form of govemmen.
-As a result, the Seneca Nation of Indians is 2

nation separate and apart from the Confederacy,

- while the Tonawanda Band of Senecas remains

a member nation,
Most of what is known today sbout pre-
colonial Senece Nation govemnment relates to

. Seneca involvement in Haudenosaunee confed-

erate affairs and not from conceptions of pre-
colonial Seneca national and village govern-
ment. The Gayanashagowa was as much a phi-
losophy as it was law and iis sophisticated gov-
erning apparatus affected not just the political,
but also the. social and cultural life of all
Haudenazaunee people®  As a reflection of
this influence, the Gayanashagowa required
that each of the Confederacy’s component
rations comply with its provisions not just in
confederate relations, but also with regard to
internal governmental affairs.2” As a result, an
analysis of the Gavanashagowa and-its impact
on Haudenosqunee life should be particularly
helpful in understanding Seneca political phi-
losophy, the way in which Senecas govemned
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for hundreds of years prior to the revolution in
1848, and the establishment of the Seneca con-
stitutional republic.

B. Origins of the Gayanashagowa.?

- According to Haudenasaunee history, the
Gayanashagowa was & gift from the Creator for
the purpose of saving the people of the Six
Nations from destroying themselves. As the
story of the” Confederacy’s founding is told:

[W]hen the Confederacy was formed,
it was n time of great sorrow and ter-
ror for the Haudenosaunee. Al order
and safety had broken down complete-
‘ly and the rule of the headhunter dom-
ineted the culiure. When a man or
woman died , . , [t]he aggrieved fami-
Iy then sought vengeance and & mem-
ber set forth with the purpose of find-
ing [an] unsuspecting and arguably
innocent offender and exacting
revenge, That Killing sparked a spiral
of vengeance and reprisal which found
assassins stalking the Northeastern
woodiands in a never ending senseless
bloodletting.2?

Against the grisly backdrop of cannibalism
and civil war, a young man, born of mysterious
circumsiances and known ouiside of froquois
ceremonies only as the “Peacemaker,” brought
a powerful message to the survivors of this trib-
al warfare: “all peoples shall love one another
and five together in peace.”® . Under the
Gayanashagowa, then, peace “was the law”
. and the affirmative objective of govemment!
So dominant was this philosophy that its pur-
suit affected the entire range of Haiidenasaunee

international, domestic, clan, and interpersonal
relationships. After years of effort, the
Peacemaker eventually brought together the
teadership of what was to become the Mohawk,
Oneida, Onondaga, Cayuga, and Seneca
nations. Solely on the basis of his teachings,
these five nations formed a great alliance that
way dedicated to perpetuating the message of
peace through unity and strength.

Peace was relevant not just to the estab-
lishment of the Havdenosaunee, but also to its
perpetuation,  Foremost, the Gayanashagowa
was a tool of govenment and frequently has
been referred to as the Hawdenosaunee

. Constitution. 32 As such, it sets forth a variety

of mechanical reles goveming the process by

which the member nations address confederate .

affairs, including the management of diplomal-
ic and military relations with the other conti-

"~ nental powers, trade relations with governmen- -

tal and private interests, und coloniat relation-

“ships with client tribes.

Thus, the Peacemaker also defined a gov-
emmental process through which this message
of peace could be brought into practice.’? The
Longhouse, which was the traditional
Haudenosaunee dwelling, had meny fires and

* was designed to ensure that those residing with-

in it could “live together as one household in

. _uonon..i This structure was borrowed as the

mode! for the governing process to ensure that
the Haudenosaunee would “have one mind and
live under one law” and to continuelly reaffirm
that “thinking shall replace killing, and [that]
there shall be ane commonwealth.™*

C. Govérnmenial Striccture and
Procedure Under the
Gayanashagowd.

Haudenosaunee confederate government
is comprised of a council - called the Grand
Council — having as its members 50 chiefs, or
royaneh® The leader of the Grand Coungil is
the Tadadaho, who is an Onondaga. Each of
the royaneh has a particular narne or title that is

also the name of his predecessor. The royaneh

are &ll men, but are selected by the women from
his nation whose family “holds” the particular
1itte.y Orice selected, he must go through a
condelence ceremony to be properly seated in
the Grand Council. Each nation is represented
in the Grand Council, but in differing num-
bers.?® This discrepancy in the number of roy-
aneh from each nation has little practical effect
as decisions are made coliectively with each
national delegation having but one vote.

In addition to the rayaneh, each nation may
also be represented by “pine tree chiefs,” who
are non-hereditary officials selected by the
Grand Council to assist the royanef in carrying
oyt Confederacy  affairs®® In addition, each
nation has one war chief who is responsible for
carrying messages to the Grand Council and to
conduct war in cases of emergency, but who

. otherwise do not participate in the deliberations

of the Council 0 .
-Consistent with the symbolism of the

Longhouse, the Mohawks — as the easternmost’

nation — are known as the “Keepers of the
Eastern Door” and an.“Qlder Brother™ The
Onondagas, also an *Older Brother,” are known
as' the “Keepers of the Fire.” And the third
“Older Brother,” the Senecas, are also known
as the “Keepers of the Westen Door.™ Eachi of
these nations has special roles by virtue of their
status within the Confederacy. The Mohawks

“are the leaders of the Confederate Council and

are required to attend all meetings and to initi-

L
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ate ail deliberations, The Onondagas, in pattic-
ular the Tadadaho, have special responsibilities
as the final arbiter of Grand Council decisions.
The Senecas have the power to declare war on
behalf of the Confederacy.

In addition to the structure of the Grand
Council, the manner in which decisions are
arrived af reflects a commitment to pesce.
Unlike the system of majority-rule utilized by
Euro-Americans,!! the Haudenosaunee have
relied upon a governing process that is both
dependent vpon and designed to achieve con-
sensus, Actions cannot be taken unless there is
unanimity amongst the national delegations and-
its leaders of “one mind."*? .

In order to facilitate the development of
consensus, the Longhouse, the location at

-which Confederate Counci! meetings are held,

is structured so that all debate takes place
“across the fire.™* Discussion on a particuiar

. subject will be carred fhrough three separate

and eiaborate stages until consensus is reached.
Wallace describes this process as follows:

First, each national delegation dis-
cussed the proposition and came to a
conclusion so that it might speak with
‘one voice. Second, the national unit
compared its conclusions with that of
its “brother” (the Mohawk with the
Seneca, the Oneida with the Cayuga),
in order that each side of the fire might
speak with one voice, .Then the
Moliawks, as representing the Elder
Nations, handed the joint decision of
Mohawks and Senecas across th fire
to the Oneidas, whe received it on
behalf of the Younger Nations. if the
Younger Nations agreed, the matter
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was handed back across the fire to the
Mahawks, who announced the agree-
ment to the Onondagas, and the pre-
siding officer, who inherited the title
of “Alotarho”[Tadadahs], declared
the malter settled #4

As might be expected, there is often dis-
agreement which impedes the discussions.
Depending upon the stage at which the discus-
sion breaks down, the matter will be referred
back to the point at which the process ceased.
If, however, it is not possible to achieve una-
nimity, the matter will be laid aside until a later
time.*¢ Historically, unreasonableness in this

process is not tolerated and any “sachem™? 5o

acting would have * influences . , . brought to
bear on him which he could not well resist 4

This' elaborate decision-making process,
which focuses on achieving unanimity amongst
all of the rayaneh, ensures that the official posi-
tions taken by the Confederacy cary the full
support of all of the member nations and their
people.  Under this system of government,
when decisions are reached, they have been
extremely well discussed, with each of the
nations fully informed of the competing consid-
erations and selidly behind any chosen action.
This deliberative process facilitates the com-
promises and accommedations necessary to
achieving “one mind” regarding any planned
actions. .

Because it i5 not possible for the
Confederacy to act without all nations being in
agreement, there is no risk that a decision could
be perceived by a political minosity as being

illegitimate. Commensurately, the fact that -

minerity positions have veto power ensures that
power is exercised wisely and deliberately. 4

This consensus oriented decision- making
process allowed for such a concentration of
political strength that the Confederacy was a
dominant power in the eastemn portion of the
North American continent for over 300 years, %

Because of its foundational belief that afl
human beings have the power of rational
thought and that all significant decisions must
be achieved through consensus, pre-Colonial
Haudenosaunee socicty was afflicted with rela-
tively little interpersonal conflict and few trans-
gressions of community norms.¥  Individual
behavior was govemed by a strong unwritten

- social code that relied upon social and psycho-

logical sanctions, such as ridicule and embar-
rassment, as the primary methods of enforce-
ment.*2  Behavior was govemed not by pub-
lished laws enforced by police, courts, and jails,
but by oral madition supporied by & sense of
dury, fear of gossip, end fear of retaliatory
witchcraft.* :

D. Distribution and Accountability of
Power Under the Gayanashagowa.
The most critical component of pre-
Colonial Houdenosaunee strength under the
Gayanashagowa was the commitment to pursu-
ing peace through consensus-oriented decision-
making, Because Confederate action could not

be taken until consensus had developed, by def-

inition, the power of all of the Naudenasaunee
people could be directed towards the agreed
upon course of action. This was certainly a dif-
ficult and time-consuming process, given the
clashes naturally associated with political per-
sonalities who rely upon speech-making, diplos
macy, and hardball politics to sccomplish their
objectives,
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A closer look at the structure of the
Gayarashagowa reveals that power was wide-
ly distributed throughout Haudenosaunee saci-
ety. Men, women, royanreh, pine tree chiefs,
war chiefs, warriors, families, and the various
clans all had a share of the political power. As
an important threshold matter, atl of the major
political constiencies then had a voice in
deliberations on matters of public concern, and
indeed, exercised a virtual veta over any pro-
posed course of action, Or, viewed another
way, no group had so much power that it was
able to unilaterally force its will upon the other
groups within the society. Progress — which
could only be defined as progress for everyone
— required that each of the disparate political
interest groups find ways to compromise and

~ find agreement with one another.

In addition to being widely distributed,
power was also narrowly channeled and sepa-
rated to ensure that each major political group
had at least one other group as an opposing
check and balance. This check on the exercise
of power existed on a variety of levels within

- Haudenosaunee society (confederacy, nation,

village, longhouse) and was thus another
important component to ensuring that tha deci-
sions made by the Grand Council had wide
public support.

Power was distributed and kept in check
within Haudenasaunee society in four primary
ways: {1) by gender, (2) by clan and family, (3)
by government function, and (4) by nation. The
following is an overview of how this occurred.

I. By Gender.

The Gayanashagowa assigned govern-
mental duties and responsibilities on the basis
of gender. All of the official positiens within
the govemment — the ropaneh, war chiefs,

Seneca Naron

pine tree chiefs, and warriors — were held by
the men. Women, however, did have a central
role to play in governmental affairs as they
were responsible for selecting the royameh and
the war chiefs and had the power of removing
the officials if it was decmed necessary. 3

In addition-to serving as and selecting the
teadership, men and women within each clan
were required to have their own councils from
time-to-time to discuss the clan's welfare.’ In
emergencies, such as when the ropaneh failed

. to heed the warnings of their female relatives,

both the men and women of the Confederacy
would meet in their own separate councils to
discuss the matter and give notice and warnings
to the rayanek 1o take comective action,

Az a practical matter, then, women not
only played a role in Haudenosaunee govem-
ment, they were fully equal participanis. The
royaneh, accordingly, had no direct power over
women in Havdenosauneze society and were
thus required to respond to the political con-
cerms of the women and incorporate their views
into the decision-making process to preveni
their removal from office. In sum, while the
men had the ultimate responsibility of holding
council — with the diplomacy and speech mak-
ing atendant thereto — the women were very
uch the critical influences upon what was said
and whether those doing the speaking were 10
continue doing se in the future,

2, By Cian and Family.

Political relations within Houdenasaunee
government were heavily dependent :_E:. a
clan and family structure. The elan was both a
separate political unit and a source of E.:E.u.
relationships throughout the Oo:?aﬂ.w@.: As
a political unit, the clan — through certain fami-
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lies vested with the hereditary titles — was
responsible for selecting chiefa and war
chiefs.*® [In addition, the decisionmaking
pracess incorporated a clan role, with both
women's councils’® and men’s councils®
always in operation to discuss clan welfare.
Any decisions acrived at by these clan gender
councils that included a recommendation for
Grand Conncil action would be taken by. that
nation's war chief to the Grand Council®!
Because no one clan in any nation comprised
mote than ane-third of the total clans,5? the clan
structure imposed an important limitation .on
the exercise of political power.

© 3. By Governmental Function,
Another important separation of political
power within Haudenosaunee government was
on the basis of governmental function. The fol-
lowiag are distinct governmental functions that
were allocated amongst the different palitical
constituencies within Houdenosaunee society.

8, Decisionmaking/
Lawmaking.

Unn_m_n... meking suthority within nwns
wtion was not centralized in the Grand
Council, but was instead vested in a variety of
lifferent groups. Each of thess groups had the
uthority to participate in the decision-making
rocess depending upon the naturé of the deci-
ion and the degrée to which people would be
[Tected by it. Thus, while decisions on behalf
f the entire Confederacy were made by the
syaneh sitting in Council, decisions on behalf
F a particular nation would be made only by

ie ropaneh of that nation in consultation with

1e people of that natien. Decisions affecting

e clan would be made through the men's

council or the women's council of that clan.
And decisions involving reyaheh and war chief
selection and removal were made solely by the
women of the family holding the particular
title. Accordingly, this process ensured that
decision-making sutherity was widely distrib-
uted throughout Haudenasaunee society and
thus, was extremely democratic.

b. Law Enforcement/Warfare,

The power to conduct war was not vested
in the Grand Council, but was instead vested in
the War Chiefs and executed by the warriors.
Skanawatih, who was the only ropaneh (o also
hold the title of War Chief, was responsible for
declaring war®? In the event that war was
declared, he was responsible for notifying the
other five War Chiefs (serving as a Council of

War Chiefs), to begin preparations ¢ Duringa

time of war, all men had the responsibility to

~ serve as warriors of the Confederacy ander the

direction of their national War Chief% So
strict was the separation between the diptomat-
ic functions of the Grand Councit and the war
power.of the War Chiefs and warriors, that ray-
aneh who wished to go to war had to temporar-
ily retinquish their title.5

) c. Representation.

Each  political  group  within
Haudenosaunee government had different con-
stituencies to which they were held account-
able, - Only the royaneh, who each held their
titles as national representatives, were responsi-
ble for serving all of the people. in the
Confederacy.57 In contrast, the War Chiefs for
cach nation were only responaible for repre-

senting the interests of people of their own’

nation.5% So teo with the other political groups,

such as the clans, the women, and the men,
which were only accountable to their member-
ship.

d.  Agenda Setting.

.:_n Grand Council did not set itz own
agenda. instead, the War Chiefs of each nation
were responsible for determining what birsiness
would be taken up by the Grand Council®
Individuals, however, could also bring matters
before the Council.

e. Leadership Selection and’
Removal,

Royaneh were selected by the women of
the clan holding a particular title.” These same
women also hed the authority to remove the
royaneh that they hed installed.™ In certain
instances of removal, however, such as when
the royanch has failed to serve the peaple or to
follow the Gayanashagowa, the women could
remove the ropaneh only after warnings issued
by the men, the women, or the Council of War
Chiefs failed to have E._w effect.”?

4, 3\233
The Gayaneshagowa was Structured 10
that each nation had a veto power over sny
Confederncy decision. Thus, in the Grand

_Council’s decision making process, it was nec-

essary for. a nation seeking to move the

Confederacy to action to obtaln the assent of

every other nation.

IV, Seneca Governmental Transformation -
A. Socletal Change ond the Seneca
Revolution of 1848,
Despite the fact that pursiting peace was

" the foundation of Hawdenosaunee strength, it

Seneca Nation

was also its weakness. With the onset of the
American Revolutionary War, the
Haudenosaunee were tom apart because of the
tension associated with its long-standing refa-
tionship with Great Britain and the American
colonists,” Many Oneidas and Tuscaroras
chose to side with the Americans; the
Mohawks, Onondagas, Cayugas and Senecas
sided with the British,”S Unable to maintain a
unified  diplomatic  position,  the
Haudenosaunee were unable to repel American
military power,”¢ The British made no provi-
sion for thelr Huudenosaunee allies in the
Treaty of Paris in 1784 and so the
Haudenosaunee entered into their own treaties
with the United States fo secure the peace.””
The emergence of factionelism and division
within the Confederacy, however, resulted in
almost all Haudenosaunee land being lost, its
members scattered throughout small reserva-
tions in upstate New York and Canada, and the
Gayanashagowa being sbandoned for a time
within a 20 year pertod foliowing the War.™
The early yoars of the nineteenth century
were difficult for the Seneca People, with addi-
tiona! lands being iost and the traditional way .
of life continuing to decay, A major event in
Seneca history occurred i 1799, when
Handsome Lake, the half-brother of the Seneca
War Chief Cornplanter, had the first of a series
of visions that not only described the sorry.con-
dition of Seneca society at the time but also .
proscribed  religions end secular solutions.
Handsome Lake was to have subsequent
visions, which eventually formed the basis of a
social gospe! and a new religion, the Gaiwlio,™
In 1801, Handsome Lake set forth his:
social gospel. He calied for - considerable

_ changes to be made in mn.zonn. society, much of
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which reflected the assimilationist views of his
brother, the Quakers, and federal officials. For
example, he called for an emphasis on- the
nuclear family with the husband-wife relation-
ship at its center. This was in contrast to the
exiended kinship relationship focused on an
cider femele that had previously been the hatl-
mark of Seneca society.?% In addition, he called
for a transformation of gender roles, with men
rather required-to be successful farmers, to
build houses for his wife and family, and for
women to be homemakers.®!

Handsome lake’s gospel was effective,
ond “[wl]ithin a8 generation, the transition from

matrilineal extended family household to

nuclear Family household was complete, with
families eventually becoming patrilineal with
respect to name and inheritance.”? So preat
was the change, that it has been argued that
Handsome Lake's reforms were “a sentence of
doom on the iraditional quasi-matriarchal sys-
ten."® While women maintained roles in the
new religion, their economic roles had been
radically transformed.®!

Change in Seneca society continued to
occur rapidly throughout the first half of the
nineteenth century. Eventually, these changes
ignited a series of events that resulted in the
ovérthrow of the rraditional Seneca leadership
provided for under the Gayanashagowa and the
establishment of & constitutional republic, the
Seneca Nation of Indians, in 1848 %5
" The efforts to displace the traditional gov-
emment of the Seneca Nation were spawned
primarily by the perception that the traditional

leadership had betrayed the Seneca People,

One of the main issues of contention related to
whether the treaty annupities received from the
federal and state governments should be dis-

tributed to the heads of households or kept by
- the leadership for povernmental purposes,

86 It

was widely believed, however, that the chiefs
were appropriating ihe annuities for them-
selves. The second major issue was the accep-
tance of bribes by the chiefs®? and iheir conse-
quent agreement to sell all remaining Seneca
lands and to remove all Sepecas in New York to
Kansas under the 1838 Treaty of Buffalo
Creek 8

In 1842, the so-called “Compromise
Treaty” restored Seneca ownership to the
Allegany end Cattaraugus Reservations by
agreeing to relinquish claim to the Tonawanda
and Buffalo Creek Reservations.® Three years
later, however, the state of New York, urged on
by those Senecas disgusted with the traditional
leadership, passed-a law that fundamentally
altered the Seneca government. The statute
pravided for new officers of the Seneca gov-
emment — a clerk, a treasurer, six peacemak-
ers, and two marshals — lo be selected from the
traditional chiefs.®® Furthermore, it defined the
duties of the existing chiefs and the new offi-

" cers.?! Not surprisingly, two factions of chiefs

emerged — those in favor of the “Law" and
those who were “Anti-Law” — split along the
lines of who had been put in power under the
“Law"52 By 1847, a comptomise between ihe
factions had emerged that called for no changes
to be made to the 1845 Law. Nonetheless, the
State acted unilaterally to amend this law and
provide for the popular lection of the positions
of clertk,? treasurer,® marshal,?® and peace-
maket™ that had been earlier provided.”?

On December 4, 1848, the Seneca
Republic was established when a Constitution
was adopted at the Longhouse at the
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Cattaraugus Reservation. The purpese for the
Revolution and the adoption of & constitutional
form of govemment was set forth in the pream-
ble: )

" We, the people of the Seneca Nation of
Indians, by virtue of the right inherent
in every people, frusting in the justice
and necessity of our underinking, and
humbly invoking the blessing of the
God of Nations upon our efforts to
improve our Civil condition, and
secure to our nation the administration
of Equitable and wholesome laws, do
hereby abolish, abrogate and annual
[sic] our form of Gevernment by
Chief’s, because it has failed to
answer the purpose for which all gov-
emments shoutd be created. It affords
no security in enjoyment of property —
it makes no laws regulating the institu-
tion of -marriage, ‘but {olerates
polygamy. It makes no provision for
the poor, but leaves the destitite to
perish. It leaves the people dependent
upon foreign aid for Education. It has
no judiciary, nor executive depart-
ments. It is an imesponsible, self con-
stituted aristocracy. Iis powers are
absolute and unlimited in. assigning
away the people rights, but indefinite
and not exercised, in making munici-
pal regulations for their benefit or pro-
tection. We cennot enumerate the
evils growing. out of a system so
defective, nor calculate its overpower-

‘ing weight on the progress of
improvement. But to remedy these
defects, we proclaim and establish the
following Constitution or Charter, and

Seneca Nation

implore the Governments of the
United States and the State of New
York to aid in providing us with laws
under which life shall be possible.?*

B. The Seneca Constitutlon of 1848.

The new. Constitution was an obvious
reflection of colonial influcnces since it was
loosely modeled after the American
Constitution and its three separate branches of
goverment: a council, possessing the legisla-
tive power;* a president, possessing the execu-
tive power;'® and a peacemakers and surro-
gates courts, possessing the “judiciary”
power. ' These branches of govemment, how-
ever, while separate, were not independent.
The president presided over and could vote
with the council, end the council was to hear
appeals from the peacemakers and surrogates
courts. .

With little surprise, given the State’s prior
legislative influences, other provisions in the
new Constitution included the positions of trea- -
surer, clerk, and marshal.'® These and the
other defined positions were to be elected from
the temitory in which they resided. And per-
haps most dramatically only men could serve
and vote. Aside from various amendments over
the years, the fundamental structure of the
Seneca Nation govemment as set forth in the
1848 Constitution has continued to the E.o.mn.:

.day.

Upon the Constitution’s adoption, the most
pressing toncemn for the new officials was
obtaining recognition of the new gevemment
by the federal and state govemments. This
recognition, which soon fotlowed, 1% was not
easily obtained because the Constitution had
been adopted with only a bare majority of sup-
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port amongst the Seneca People,”™ In the
years immediately following its adoption, the
“old" chiefs and their supporters (including the
Orthodox Quakers) vigorously opposed the
new constitutional system, At oie point carly
on they even formed their own party, won the
election, and unsuccessfully tried to disband the
constitutional system.!'®®  But Constitutional
restrictions on the ability to amend the
Constitution were a key determinant in the fatl-
ure of the “Old Chiefs Party® to disband the
new government. Perhaps most critically, the
federal and state governments in the years fol-
fowing the Constitution’s adoption’ continually
reaffirmed its support by rejecting the efforts of
the “Old Chiefs Party" to de-recognize the new
government.'™ The federal and state govermn-
menis even provided funding to help support
the newly emerging electoral process,!??
Zventually, “the Chiefs, except for an attempt
n 1864, never again made an attempt which
eems ta have been taken seriously to regain the
eins of goveriment."108
For 150 years, the Seneca Nation has fol-
vwed a constitutional form of government.
Jonetheless, the nineteenth century State laws
urporting to establish the Seneca Nation gov-
rement, in addition to later provisions purports
1g to define the muthority of the Natien
resident'®® and Council,"'? illegally remain a
art of the State’s laws and continue to serve as
source of confusion in the public record.!!
'hile history clearly reflects that some

tnecas  supported the adoption of an .

merican constitutional form of government
r legitimate reasons — weakness and corrupt-
185 of the traditional leaders — the role of the
deral and state governments, and the mission-

aries, in supporting the revolutionary process

was significant and unmistakable,

V. The Effects of Seneca Governmental
Transformation
The transition of Seneca governance under

the Gayarashagowa to the establishment of the .

constitutional republic had & number of obvious
and not so obvious effects, Certainly there

" were changes in the Nation’s government struc-

ture and process. But there were also more sob-
tle changes affecting the unwritten methods of
how Seneca government actuzlly functioned.
In recent years, these unwritten metheds have
deteriorated, revealing how the govemmental
changes of 150 years ago are only now having
an effect on the Nation’s self-government and
its sovereignty.

A. The Effect on Seneca Governing
Process. ’ i
1. . The Gender Roles.

- The 1848 Constitution made no provision
for women to vote or hold office. In part, this
prohibition was  _consistent with the
Gayanashagowa, in which only men served in
the official goveming positions, But funda-
mentally, the elimination of women from the
process of selecting the Nation's officials was a
radical departure from the practice that had
been in place for hundreds of years,

One logical explanation for this transfor-
mation was the fact that women were political-
Iy non-existent in American society generally.
The drafter of the Nation's constitution — a
white lawyer named Chester Howe who was
the Nation's attomey — uvndoubtedly intro-
duced contemporary white customs into the

- text.'" Moreover, Asher Wright, a missionary

- At e e errmp———————

to the Senecas, translated it For those who could
not read or understand English. Given the key
roles played by these non-Indians, it is not dif-
ficult to imagine that these individuals had little
sympathy for such Seneca traditions as preserv-
ing a strong role for women in the governmen-
tal process,

Despite ihe lack of a formal role, however,
it is most likely that women continued to have
some kind of influence upon the Nation's pelit-

_ical affairs, Given the adoption of nuclear fam-

ily relations by this time, a husband involved in
the Nation's political affairs would seem to

have little gbility to avoid his wife’s insights

and observations on the subject. While it obvi-
ously was not the case that Séneca women were
able to prevent the establishment of a govern-
ment that divested them of a formal role, it
seems unlikely - against the backdrop of so

many generations in which the women had an’

co-equat role in government — that women were
totally divested of influence in the Seneca gov-
erning process. Nonetheless, women were for-
mally excluded from the Nation's governing
process and remained so for over 100 years,

" Beginning in the 19208, however, some
wamen began a movement to urge the Council
to allow a referendum on the right of womnen to
vote in Nation elections. Again, it would not be
surprising that this movement was stimulated
by the women’s suffrage movement in the

United States. Given that the decision to bring .

such g referendum question to a vote was left to
the Nation's officials — all men — the request
was not soon acted upon. Despite several such
petitions filed over the years, it was not until
1964 that the Council agreed to put the issue to
the all-male electorate, ]

One reasont why the Council finally took
up the issue is related to the efforts taken by the

Seneca Nation

United States in the late 19505 to condemn one-
third of the Allegany Reservation for the
Kinzua Dam Reservoir, a public works project

Adesigned to protect Pittsburgh from the period-

ic flooding of the Allegheny River.''? It has
been argued that this tragic episade in Seneca
history was a major catalyst in revitalizing the
role of women in Seneca government and poti-
tics. 14 )

For most of the Nation's constitutional his-
tory, there simply was not much to do and the
Council only met once or twice a year!!
‘When the threat of Kinzua arose, however, con-
siderable demands were placed upon the Nation
to both defend against this aggression, but also

after defeat had occured, to administer the

relocation of hundreds of Senecas to higher

- ground, Even though women were unenfran-

chised, they played a critical role in this
process, serving on several of the varfous com-

_ mittees that had been established to address the

taking and removal.*€ It was this experience in
administering the Nation’s affairs that gave
Seneca women governmental experience and
credibility which translated into efforts to allow
them to vote.!'? While it is unfikely that
Kinzua alone was responsible for this move —
given the heightened concern about civil rights,
feminism, and anti-war activism that was
occurring cutside the Nation —Kinzua was “a
mechanism where women, schooled in political
manipulation and strategy, participating in the
rise of a Seneca Mation bureaucracy, and
increagingly vocal in their demands, moved
readily into positions of authority and influ-
ence, "M% .

By 1964, then, these considerable changes
within the Nation created the environment by
which the women’s suffrage ‘movement could
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prevail. The referendom question put to the
men was carefully worded: the only issue was

thé question of whether women could vate, but

not to hotd office. On May 23", it passed by a
vote of 169 to 99.1"% Not surprisingly, ance
women had obtained the voting franchise, the
next issue was the question of whether women
could hold office. A referendum on this issue
wis held in 1966 and, with women then able to
vote, it was approved by a vote of 146-140,120

Since women were granted the right to
vote and hald office, there has been much
change within Sencca Nation government and
politics, Women have become extremely active
as voters and as political operatives'?! and fre-
quently have been elected to the Council and
the executive offices of Treasurer and Clerk
{aithough no woman has ever been elected
President).’?? In doing so, they have changed
the face of Seneca Nation politics. One effect
was the disruption of the long Seneca practice
of vote buying.'” Another change related to
the way in which the presence of wemen
changed the way the Council functioned.
Physical intimidation, a crude, but effective,
mechanism for building consensus was inap-
plicable in dealing with wemen.” And finally,
the way in which issues were dealt with by the
Council changed. It was perceived by some
men that it was more difficult to reach final res-
olutions of particular problems with women,
even after g vote had besn taken. This had the
effect of disrupting the Council’s business ina
way that made it more difficult to find closure
on particular jssues. : .

While it has been argued that “gender-is
[not] an important issue, overtly or covertly in
Seneca efections,”'2 my view s a participant
in the system is that gender politics continues to

play an important role in the Nations govern-

mental affairs. Thus, while women have been
elected to Council, men continue to hold a
majority of the seats. Moreover, no woman has
ever been elected Nation president, although
the specter of it in 1998 raised the issue of
whether the Nation was “ready" to have a

woman president.'?S in contrast to the electoral -

playing fiedd, however, women have emerged
as the predominant administrators of the
Nation's government affairs,'*  Today, most
men working for the Nation govemment are

employed a3 laborers; women occupy almost -

ali of the skilled administrative positions, This
dichotomy — much like the old days when men
served on Council and the women took care of
the business of famnily and farming — has per-
petuated a strong measure of. gender politics
with the Nation.

2. The Clan and Family Roles.

The 1848 Constitution made no provision
for clans or any other mechanism to represent
community and family concerns. The only sep-
aration that it provided for was representation
on the basis of geography. Each of the
Allegany and Cattaraugus Reservations provid-
cd for representation by officials who wete (o
be elected by the entirety of the Natios mem-
bership, but who had to reside within a parficu-
lar reservation.'?’” Since the Constitution was
adopted, there has been no amendment (o
include & clan role.

Aside from this separation on the basis of

geography, however, there has evolved outside

of the Constiution a political mechanism for
decentralizing political power. For many years
there was a practice by which the Councillors
from each of the Allegany and Cattaraugus

1i2

Reservations met as a caucus (o address issues

of particular concem to their particular reserva-
tion, It was generally understood by the

" Councillors from the “other” reservation that

such matters, if they should require national
legistation to address, should be left solely to
the discretion of the “home™ Councillors. In a

similar way, there also emerged the custom of

rotating the candidates for president, treasurer,
and clerk between the Allegany and
Cattaraugus Reservations, 129

The actual practice of Nation politics alse
further decentralized political power on the
basis of reservation community. Prudeat politi-

cians and orgsnizers would ensure that their .

slate of candidates would have sufficiently
broad representation from across these commu-

pities. Thus, it would be politically relevant

whether a Sencca was from the Allegany
Reservation community of Carrollton,
Jimersontown, or Steamburg, or from one of
the many Catraraugus Reservation communi-
ties such as Bucktown, Burning Springs, Indian
Hill, or Pinewoods,

Finally, another exampte ..um how _uo_:._nn_..
power has been decentralized in practice has

been the reliance on family relationships. This
concem was driven by an assessment by poiiti-
cal parties of how many family votes a candi-
date could deliver on election day. Thus, it was
an important consideration whether the politi-
cal organization was sufficiently broad and that
no one family had too much conirol. .
Despite these political practices, in recent
years, there has been a move away from geo-
graphic and kinship based potitics and a move

toward ideotogical politics. Tn the early 19705,

ideology began to drive a wedge between those
Senecas who were “progressive,” i.e., commit-
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ted to developing the Nation's economy utiliz-
ing the Kinzua Dam settlement and federal
Self-Determination Act monies,'® and those
committed to & more “traditional” perspective,
i.e.-committed to preserving language and cul-
rure. This is not to say that Seneca political Jife
had .ot previcusly been ideologically driven.
The Revolution itself revealed an ideclogical
divide berween those Senecas willing to throw
off traditional ways for the perception of future
benefit and those desiring to maintain the tradi-
tions. That division still exists and there are
many “traditionalists” today who refuse to par-
ticipate in the Nation electoral process.

The ideological politics that emerged in the
1970s, however, was a further refinement
amang those who shared the commitment to the
“progressive” agenda. Both major parties at the
time — the People’s Party and the New Deal
Party — were committed to sustaining the exisi-
ing political regime,'®® The differcoce tumed
mare on what direction to take the Nation in;
whether growth and development should be
rapid, or whether it should be more rooted in
protecting the traditional ways,

This ideological division grew worse in the
late 1980s, with the emergence of the Seneca
entrepreneur class (“Entrepreneurs™). The
newly spawned cigarette and gas retail business
within the Nation allowed for a few Senecas to
accumulate considerable wealth, When the
Nation gevernment sought to impase a salés tax
on these transactions, the Entrepreneurs unified
in opposition. Eventuatly, this group formed as
the “Seneca Party” and, intent upon ensuring
that ne laxes or confrols would be placed on
their profit-making, secured nearly all Nation
political offices by 1992. Following their term
of office, the ideological divide widened and
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stimulated the emergence of an  anti-
Entreprencur faction. This faction came to
power in 1994, and immediately thereafter,
political conflict began which developed into
the Seneca Nation Civil War,?!
Despite the formal elimination of all forms
of kinship representation in the WNation
Constitution, the actual practice throughout
most of the Sencca Nation's political history
_has been to give community and family (as well
as geography) important roles. The end of fam-
ily life in the Longhouse at the end of the eigh-
teenth century most likely was the cause for the
end of clan politics. But the modern trend has
been to abandon even these kinship relation-
ships in favor of an ideological form of politics.

3. Government Functions.
a. Umn_m_oq.auw,:m\.rasns_nsm
Process,

C_En_. the 1848 Constitution, the structure
of the decision making process changed dra-
matically in two important ways. First, the tra-
ditfonal decisionmaking model, the “multicam-
eral” structure of disparate political units each
having a participatory role in making societal
decisions, was replaced with a unicameral deci-

sion-making model — the Council. Second, the -
decision-making principle that unanimity was -*

necessary before formal action could be taken
was abandoned.

Despite this change in structure, unti]
recently, there did not appear lo be a significant
impact on the decision-making process.
Through the 1970s, the sixteen members of the
Nation Council had an extraordinary record of
voting unanimously or near unanimeusly dur-
ing roll call votes. The reason for this most
likely was due to the continued adherence to the

values of consensus politics E_._a._w_:m the
Gayanashagowa.

While not required under the Constitution,
the Couricil appears to have conducied almost
all of its important work owtside of its formal
sessions,  Pre-meeting caucuses amongst the
counciltors and discussions between them with
political supporters and community members
were common for most of the Nation’s political
history. This suggests that most of the deci-

‘sionmaking process occomed outside of
- Council meetings and inevitably resulted in the

actuai Councii meetings serving.as more of a
recotding process for what had already been
dectded, rather than as a genuine forum for
debate and discussion. In this way, the actual
decisionmaking process within the Nation more
closely tracked the procedures under the
Gayanashagowa in which various constituen-
cies were consulted with and involved in the
process before a decision was rendered,

The fact that the Nation Council voted

unanimously or near unanimously for almast .
130 years-is slso evidence that the process.

established under the Gayanashagowa contin-
ued after the sdoption of the Constitution.
Upon the adoption of the Constitution, the
Council only necded a majority vote to conduct
its business, 2 yet continued 1o operste as if

unanimity was required. Given the difficulty in -

obtaining unanimity, the only logical reason for
doing 50 over the years was a continuing belief
that legitimacy was dependent upon having all
Councillors in support of the matter at hand.
Legitimacy on the basis of unanimity was a
_._w__.de._n provision of the Gayanashagawa.

It was not until the sarly 1980s that the
long practice of unanitous voting came to an

end. Council voting began to reflect a much-

114

higher percentage of “spli® votes, in which
measures were passed by 8 majority vote but
with some minority voting oppasition. The
fragmentation of the decision-making process
has continued, and indegd, has proliferated into
the 19905, Council votes on some of the most
provocative issues may now be passed by only
a barc majority. And during the Nation's civil
war between 1994-1995, the division was so
great that the President took to appointing
“councillors for the day™ in order to obtain quo-
rum to try to do business. Against this break-
down in political cohesivenass, it is not a coin-
cidence that the Iast fifteen years have been a
period of considerable infighting and acrimony.

b. Law Enforcement,

The 1848 Constitution dramatically
changed the way in which Council enacted
laws were enforced within the Nation. The
Constitution dictatzd that this taw enforcement
responsibility fall upon the president, the two
marshals, and the four deputy marshals. Later
on, amendments to the Constitution granted the
Council the autliority to establish police, but
rathér” than develop a Western-style police

force, these positions evolved into elected -

“police marshals,” three to be elected from each
of the Allegany and Cattaraugus territories,
Only in recent years has the Nation had a police

force, but these officers were deputized by the

local sheriffs and enforced State law. No
Nation criminal code has ever been adopted.

Under the Nation Constitution, then, there
are, at best, only nine law enforcement offi-
cials. This system stands in contrast to the law
enforcement system established under the
Gayanashagowa, in which there existed broad
law enforcement power through all- of the
Nation's men acting as warriors.

Seneca Nation

c. Agenda Setting,

Under the 1848 Constitution, the Council's
agenda was set by the president. A5 a concep-
tual matter, this function did not change signif-
icantly from the procedure established under
the Gayanashagowa, where the War Chiefs set -
the Grand Couneil's agenda,

d. Leadership Selection.
The adoption of the Nation Constitution
dramatically changed the way in which the

.Nation's leaders were selected. The new

process stood in stark contrast to the old system
in which the leaders were selected by the
womet to serve upon good behavior. What was
mum._._on_ from this move to an electoral system, at.
least in theory, was the ability to better control
the leadership through regular elections and
thus, obtain greater legitimacy of leadership as
viewed by the whole nation, What was lost,
however, was the accountability associated
with having a leader selected by and responsi-
ble to a much smaller group of people — the
clan.

Over the years, this shortcoming was par-
tially addressed through the political party:
structure. It was good politics to ensure that
each slate of candidates had representatives
from each of the various geographic, family, or
ideological constituencies within the Nation,
As a result, considerable deference was given
to local concems by Nation officials. In this
way, accountability was assured. .

But in recent years, the political party
structure has broken down. In 1992, there were
three parties that each ran full slates of candi-
dates, In 1994 there were over 100 candidates,
reflecting three full party slates as well as a
number of independent candidates. In 1998,
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103 candidates, inchiding three full party slates,
ran for only 2% positions. As a result, by (994,
almost all of the “successful” candidates for
Nation political office had failed to capture a
majority of the voles cast, In other words — for
maybe the fiest time in our history = the Council
and Executives that had been elected did niot
have most of the voting Senecas supporting
them from the very niinute they took office,
The troubles following from these electoral
nightmares was predictable. The newly elected
Nation officials, content with their technical
victory but blind to the electoral reality that
most voters did not support them, ambitiously
presumed that they had a broad mandate from
the people to govem. Thus, at the rging of
their narrow political constituency, they took
dramatic actions that did not have very wide
public support and that eventually put them and
.the Nation in jeopardy,'3?

e. Leadership Removal.

The 1848 Constitution did not provide any
specific mecharism for the removal of elected
officials directly by the Seneca People. The
only mechanism for removal of elected officials
was by impeachment.- In contrast, the
Gayanashagowa explicitly provided a niecha-
nism for the women of a particular royaneh s
clan to remove him, with the help of the clan
War Chief. The grounds for removal included
failure to attend Grand Council meetings and to
be responsive to the concems of the people. -

f. Representation,

The 1848 Constitution also .\.____.n:.m,.mnu___w_.

changed the way in which the Seneca People
participated in government affairs. First, under
the Constitution, anly those elected to office

had a voice in government, Under the old sys-
tem, aff members had the authority to.partici-
pate in gavernment affairs. Second, representa-
tion in governtnent was determined solely on
the basis of territorial residence. Under the old
system, gender, clan and family groupings all
ensured that members had a say in government
affairs. : o
Nobvithstanding this change in representa-
tive siructure, over the years the political par-

. ties ensured that there was representation on the

basis of family and geographic region of each
temitory, During the period in which candi-
dates are selected, party-leaders sought to
ensure political balance by identifying candi-

. dates from different families and different com-
munjties with their particular reservation.
“Thus, during the party caucuses, thers has been

some effort to ensure as wide & political base as
possible. In addition to this purely political
process, the Executives and Councillors from
each territory would meet to deal with local
matters. These practices also effectively incor-
porated women: into the political system once
they had obtained the right to hold office,

In recent years, however, all of these prac-
tices have dissipated. While women coatinue

.to serve on the Council, it is now less likely the

case that particular reservation communities
will be adequately represented or that particular
officials will be recognized by the other offi-
cials ns having the primary authority with
regard to local affairs. For example, in past
years the executive elected from a particular
reservation would be said to “run” that reserva-
tion, and the other executive, even if the presi-

dent, would defer to that official. This practice

has been routinely ignored in recent years,
4. Dispute Resolution.
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The 1848 Constitution dramatically
changed the way in which disputes were
resolved. The Constitution esfablished a court
system comprised of the Peacemakers Courts,
which were the courts of general jurisdiction,
and the Swrogates Courts, which handled pro-
bate and estate administration. In addition, the
Council was (o serve as the appellate body from
the Peacemakers and Surrogates Courts.

In contrast to this system, the
Gayanashagowa did nat provide for the estab-
lishment of any kind of court gystem. Disputes
were not resolved through formal judgments,
but rather were resolved informally within the

‘longhogse, the family, and the clen,

Peacemaking was relied upon as the primary
method of dispute resolution, Political disputes
were handled in the same manner as other items
of business. i :

The transition to the Anglo-American style
of dispute resolution had a dramatic effect on
Seneca dispute resolution.'** While there is
some indication that the Peacemakers contin-
ued to address matters in an informal fashion
through peacemaking, by 1986, this system had
been formally rejected. In that year, the
Council adopted court rules that were modeled
after state civil procedure rules, In doing so,
the Nation's court system has evolved to place

an exclusive emphasis upon. the adversarial -

method of dispute - resolution common to
Anglo-American society. . .

5. Confederate Relations.

The edoption of the Nation’s. Constitution
ended the Nation's formal role in the Grand
Council. Over the years, there rarely have been
instances in which Nation leaders have worked
with the Confederacy. As a result, the depar-

Seneca Nation

ture of the Seneca Nation from the Confederacy
has been a source of division with the other his-
toric Haudenosgunee nations.

6. Summary.

Al of the changes that cccurred as a result
of the Seneca Nation’s trapsition from the
Gayanashagowa 1o 4 congtitutional form of
govemment had one thing in' common : they all
served to concentrate political power in a hand-
ful of people and to eliminate the formal checks
and balances that ensured accountability to the
Seneca People, Specifically, these major
changes included: .

»  Women were being removed from their
leadership selection znd removal functions and
formally eliminated from the governing process
in favor of a government of men selected and
removed by men; S

= Clans and familics were removed from
their decision-making function and formatly
eliminated from the governing process in favor
of decision-making by men on the Council;

*  The people were removed from their par-
ticipatory function and formally eliminated
from the decision-making process in favor of
decision-making by men on.the Council;

«  Unanimous decision-making was eliminat-
ed 1 faver of majority rule by the Council;

+  Broad law enforcement authority through
all of the men acting as warriors was eliminat-
ed in favor of law enforcement by only six
elected officials; . )
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= Dispute resolution through peacemaking
was eliminated in favor of adjudication by
elected judges. S

It is true that not all of these structural
changes in the Nation povernment had an
immediate effect on-the goveming process.
Women simply did not disappear politicalty;
they continued to have some increasing infiu-
ence until they obtained the right to vote and
hold office. Clans and famities did not disap-
pear either; they too continued too have an
effect through the political parties. And so0 too
with the people; they continued to exent some
influence over the elected officials,

But it is hard not to see that all of these
changes viewed together had the effect of con-
centrating all official political power -in the
hands of only a few men. This was a dramatic
change from the traditional way in which
Senecas governed under the Gayanagshagowa,
which breadly separated power amongst differ-
ent political constituencies, The effect was to
disenfranchise and isolate a great many
Senecas in favor of a political system that was
designed to serve the interesis of the few men
who were elected to office.

B. The Effect on Seneca Sovereigniy.

I.. The Problem of Concenirated and
Unaccountable Political Power.

After the -American Revolutionary War,
Seneca government virtually came (o an end,
The tiaditional activities of men — warfare and
diplomacy - had been climinated and life
changed dramatically for everyone with the

establishment of the reservations. As the years .

went on, even after the Seneca Revolution,
there was never much for the Nation govem-
ment to do, For most of its history, the prima-

ry business of the Council was the administra-
tion of leases and :E.ﬁ.cn.iuu through Nation
lands and the adjudication of Jand disputes.!?
Reflecting this relative lack of governmental
responsibility, the original Constitution only

required that the Council meet annuaity.¢

During the last 50 years, however, the gov-

eming respongibilities of the Nation have
increased dramatically. Following the famous
Forness!?? case, the Nation had to defend its
jurisdiction against the State’s aggressive
efforts to have Congress grant it criminal and
civil jurisdietion over Nation lands,!*®
Following that unsuccessful effort, the Nation
then had to fight the federal government's
attempt to terminate it and confiscate one-third
of the Allegany Reservation for the Kinzua
Reservoir. While these efforts ultimately were
unsuccessful, the WNation's leaders were
vonetheless called upon to deal with a whole
new reatm of govemnmental responsibilities —
lobbying Congress, litigating in federal court,

“and developing sufficient public support fot

maintaining a coherent national position to

defend the Nation against these threatening '

actions. .

These events pushed the Nation govem-
ment into a new level of governmentat respon-
sibility, but it was the aftennath of these events
that had an even more profound effect on inter-
nal developments. The taking of 10,000 acres

of the Allegany Reservation precipitated' the

removal of hundreds of Senecas and caused a
disrupting ripple effect that is still being felt
today. In addition to this direct effect, there
was alse an indirect effect associated with the
federal government's settlement with the
Nation for the sum of approximately $15 mil-
lion. . Untike the insignificant revenue that had
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been brought in from the Salamanca leases
during the past 100 years, for the first time ever,
the Seneca Nation had a great deat of money.'??
With this money came power and change.
n the 1970s, these funds made it possible for
the Nation government to expand its govern-
mental capacity and to begin to provide ser-
vices to the Seneca People, These effarts were
supported by an influx of miltions of dolars of
federal money through the Indian Self
Determination and Education Assistance Act of
1975.19 Service and training programs were
started, health cate facilities were constructed,
businesses were established, and jobs were cre-
ated, By 1980, in & span of only twenty years,
the Nation's government expanded from zero to
four hundred full-time employees.
Government services and employment
continued to expand through the 1980s, While
much of the federal money had been eliminated
by Reagan Administration cutbacks, the Nation
was able to make up for this with the establish-
ment of State tax-free cigarette and gasoline
businesses and the operation of two high stakes
bingo halls. As a result of these new sources of
income, by 1993, Nation employment had

expanded to approximetely eight hundred

employees. .
During the last 30 years, then, the Seneca
Nation government has evolved from having
almost no significant governmental responsibil-
ities to becoming a force that affects the lives of
every Seneca in one way or another. One out of
five people living within Sensca territory works
for the Seneca Mation in either the govem-
ment's service or business capacity, The
Nation has become a multi-miltion dotlar eco-
nomic and political force both within and out-
side its territory, In 1996, it was estimated that
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the Seneca Natio had an economic impact of

$330 million on the Western New York econe-

Unfortunately, as the Nation®s responsibil-
ities have increased, so too have the expecta-
tions of the Nation’s role in dealing with the
problems facing the Nation. Foremost, these
problems have been spawned by conflict over
the recent economic development, The emer-
gence of the tax-free cigarette and gasoline
trade has created a small but powerful class of
Seneca entreprencurs. For the first time ever,
there are Seneca millionaires who have their
own econotic empires that threaten the Seneca
Nation govemnment as the primary economic

“foree within Nation territory. At the same time

this has occurred, the State has sought to elimi-
nate all tax-free business activity within Nation
territory.'? Eventually, conflicts over the gov-
emment’s role in these events have generated
regulating economic activity within the Nation.
One response in the late 1980's was for the
Nation government to impose its own sales tax
and business regulations in the late 1980%s and
to enter into an agreement with the State to for-
bear additional tax . collection efforts. The
Entrepreneurs were unable to thwart this effort
within the Nation, but were nonetheless able to
kifl this proposal within the State governmient,
This episade was the first of many during
the fast tert years that evidence the failure of the -
Nation government to address critical issues
facing the Seneca People. Almost no major
problem facing the Nation has béen resolved

"during the last twenty years, It has failed to pre-

vent destructive laissez-faire capitalism from
allowing a few to prosper at everyone else’s
expense. It has failed to prevent loggers from
destroying the forests and the ecosystem. Ithas
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failed to prevent individuals from sacrificing
the Nation's treaty rights and subordinating the
Nation to Staté jurisdiction. It has failed to
conduct its administrative operations fairly and
efficiently. And it has failed to address the

problem of the Nation's dying language and -

culture, Perhaps the only major success of the
Seneca Nation government during this time
petiod has been the nepotiation and setilement
of the Salamanca lease jssue.'*

2. How Concentrated and
Unaccouniable Political Power
Promotes Governmental
Weakness.

The Seneca Nation's governmental failings
do not necessarily arise because of the peaple
who serve in government. There are many tal-
ented Senecas who have and do work for the
Nation who come from all different political
backgrounds, As is usually the case in govern-
ment, these individuals have either sought to
move the Nation in a direction that is either
genuinely in the best interests of the Seneca
People or in their own self-interest. Regardless
of the mativation of the people involved, it has
been very difficult for any person (o make g
sustained effont to chenge anything within the
Nation government or its cperations. This stag-

nation has been good to the extent it has pre-

vented some bad things from happening.
Unfortunately, it also has prevented some good
things from happening as well.

The main reason why the Sensca Nation -
government has been unable to redress critical

public policy preblems is because it does not
have sufficient autherity to take bold and sus-
tained action. While there is no question about
the government's legal authority, in recent

years the government has not had the legitima-
cy in the eyes of the Seneca People to develop
practical solutions to address the Nation's diffi-
cult problems. People have for too long viewed
the Nation as an “old boys" club (although with
waomen how involved, it might be better to say
an “old boys and girls" club) that for most of its
history has allowed a small group of people to
safeguard their own interests at the expense of
the public interest. ‘This iradition runs deep,
and it has been observed that the Nation “pos-
sesses @ long and strong oral radition that all its
politicians are cormupt, People [are] convinced
that those currently in power, like iraditions
telling of the behavier of previous administra-
tions, [are] stealing vast sums of public
money.” 4 .

Against the backdrop of such a history, few
are willing to put much faith in the govem-
ment’s ability to act fairly or effectively in mak-
ing decisions and thus are hesitant to invest the
political capial necessary to allow the govem-
ment to take what “it" thinks is appropriate
action. As a result of this lack of faith, the
Seneca Nation government is weak and iltegit-
imate, a condition that has only grown over
fime as the inability to eddress increasingly
demanding public responsibilities has also
grown. o .

Foremost, the Seneca Nation government
is weak is because power is concentrated in too
small a group of people without any mecha-
nism 1o ensure accountability, Aside from all
of the historical reasons discussed earlier as to
why this might be true, the problem of concen-
trated and unaccountable political power has
become much worse during the last few years.
After decades of stable, but relatively insignify-

cant government, the weakness of the Nation's
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government in the modemn era has generated
factionalism, instability, and civil war.

The Seneca Nation government is per-
ceived as illegitimate for twé primary reasons:
(I} because the Nation's officials have been
elected in recent years without having the sup-
port of the majority of the Seneca electorate,
and (2) because majority-rula has recenily
emerged as the decisionmaking principle in the
Council.

In 1992, 1994, and 1998, because of muiti-
ple parties, the Nation president and most other

"Nation officials did not carry a majority of the

vote. In 1994, the president was elected with

30% of the vote; in 1998, with 33% of the vote.

By definition, these officials once in office sim-
ply had too narrow of a political base to accom-
plish anything significant. Becouse they did
not have to get most of the voters 1o support
them in order to wih, they. failed to make com-
promises and build the broad alliances neces-
sary for political success after the election.
Viewed another way, these successful’ candi-

dates simply did not concern themselves with
anyone other than their own political support-

ers. As a result, these “winners” were prone to
self-interested factionalism rather than a legiti-
mate political concern for the overall good of
the Nation.

The reason for this factionalism is not nec-
essarily what people think — that the people
who are elected are not the best people for the
job — but - because of the structure of the
Nation’s electoral and lawmaking process. The
Seneca Nation Constitution contains no mecha-

" nism for ensuring that those who win public
. office carry the support of most: of the Seneca

electorate. There are no pre-election primaries
— anybody who wants to run for office can do
so — and there is no run-off procedure.

Seneca Nation

Regardiess of how many candidates run for
office, the person getting the most votes wins.
Thus, the mare candidates there are, the less
legitimacy is generated — such as what hap-
pened in 1994 when the Nation president was
elected from a field of 8 candidates with anly
30% of the vote — events which triggered a civil

war that cost the lives of three people.'*S

This has not happened before because for
most of the 150 years of the Nation’s political
history, there was been a strong political party
system. The political parties had the responsi-
bility for selecting candidates, for educating
them in the fine art of politics, and for ensuring
party loyalty and commitment. The caucus sys-
tem, while non-binding, ensured that the partizs
would generate successful candidates who had
already eamed public support. In the modem
era (after Kinzua), the best example of an orga-
nized political machine was the People’s Party,
which won-election after election over the New
Deal Party throughout the 19705 and §0s,

But the Jast few elections have demonstrat- -
ed considerable decay in the political party
structure within the Seneca Nation. ‘This decay
is no doubt-the reflection of a number of phe-
nomenoi. The disruption in Seneca society
associated with Kinzua probably is only naw
beginning to have an effect on political rela-
tionships and alliances reftected by the party
system. Foremost, Kinzua thrust the Nation
inta the dominant society’s money culture, In
concert with the rise of the Enirepreneurs in the
tast few years, there has emerged a more obvi-
ously self-interested form of. politics that
inhibits strong political parties based upon kin-
ship and geography from being formed.

Only the Seneca Party, perhaps as a reflec-
tion of the now significant Entreprenéur class,
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has emerged periodically as a cohesive political
force.  Even so, the preoccupation of this
party’s members on business development has
even genetated its own discord and prevented it
from unifying (such as occurred in 1996 when
alt of its candidates lost). Other political parties
in the last few years — such as the United
Peoples Party in 1996 — appear to have reflect-
ed more of an anti-Seneca Party focus rather
than any particutar ideological agenda of their
own. As a resuly, they ton are prone to frap-
mentation, which is apparently what has
occurred in 1998, when three major parties vied
for office. .

Thus, the end of strong political parties
within the Seneca Nation has made the Nation
electoral process a free-for-all. Anybody and
everybody thinks they can run for office and
win. While having more democracy may be a
good thing in the long run, for too long the
Nation’s political parties provided the neces-
sary restraints to ensure that those candidates
who were elected to Nation office at least had
the support of most of the people. The break-
down in the political parties has meant that this
new phase of democracy means -greater chaos,
Whether anyone has liked it or not, this unwrit-

ten political system was part of the Nation's

common law that helped to maintain stable
govemment, . .

The defects in the Nation's electoral sys-
tem are compounded by the fact that the
Council in recent years has abandoned consen-
sus decisionmaking in favor of majority rule.
For most of the Mation’s history as a constitu-
tional republic, the Council voted unanimously
or near unanimously, a practice that began to

erode in the late 1970s. 1In recent years, the

Council has become increasingly reliant upen
majority rule, simply requiring votes of nine of

the sixteen Councillors (ten for appropriations)
in order to conduct its business.

_ Against the backdrop of having officiats
clected without at least majority support, this
practice has promoted great division in.the
Seneca political system' and fostered the per-
ception thet the Seneca goveming process is
illegitimate. If the elected officials themselves
do not have majority support, the fact that these
officials are now proceeding to opemte under
the barest of majorities ensures the preatest
degree of illegitimacy. While it could be argued
that unanimous voies of a Councit that was
elected without majority might still not be ille-
gitimate, the fact that such Councillors them-
selves cannot not agree fully condemns the out-
come of such a legislative process,

As a result of all of these changes, then,
modern Seneca government is controlled by a
minerity of the Seneca People who themselves
are often deeply divided. The government is
thus perceived as illegitimate by most Senecas,
and is thus overwhelmed with factionalism and
weakness in the face of intemnal and extemal
problems that require a strong governmental
presence to resolve them. Not surprisingly, this
weakness has a tremendous impact on Seneca
Nation sovereignty. -

3. How Seneca Sovereigniy is .

Undermined by Concentrated dnd
. Unaccountable Political

. Power ¥
Sencca sovereignty is the right of the
Seneca People to freely determine their politi-
cal status and to freely pursue their economic,
social; and cuitural development.!® In short, is
is the right of the Seneca People to chose the
future, This sovereignty is a reflection of three

interrelated phenomena: “(1) the degree 1o
which the Seneca People believe in the right to
define their own future, (2) the dégree to which
Seneca Preople have the abiliy to carry out
those beliefs, and (3) the degree to which sov-
ercign actions of the Seneca Nation are recog-
nized both within the Nation and by the outside
world.»1?

If Seneca sovereignty is viewed in this
way, there are at least four different factors that
support the conclusion that the Seneca Nation’s

* sovereignty-is undermined by the existence of

concentrated and unaccountable politica

power: (8) a lack of edministrative capability,

{b) the existence of weak laws and legal sys-

tem, (c) a dependence upon foreign govern- .

ments, and (d) infighting.'3® Each of these four
factors has a direct impact on the second prong
of the sovereignty “test” set forth above. The
existence of each factor affects the collective
ability of the Seneca People to carry out.a belief
in being a sovercign natien. But this failure of
ability also perpetuates itself by undernmining

the first and third prongs of the soversignty

“test” — the belief in and recognition of the
Seneca Nation's sovereignty, When viewed
together, these factors are all symptoms of the
same fundamental problem — the percelved ille-
gitimacy of government derived from the con-
centration of political power in the hands of too
few people with no mechanism to ensure
accountability.

. Lack of Administrative capa-

bility.
The Seneca MNation, not unlike any other
government, is afflicted with considerable

administrative dysfunction. This is not too say -

that thete have not been administrative devel-
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opments that improved the administration of
Nation government. There are 800 employees
and countless others owtside the govermment
who depend every day on the fact that the
Nation can, in fact, administer its own affairs,
This is no small achievement. Jt has occurred
in only twenty years and is testament to the.
Nation's capacity for devetopment, But unfor-
tunately, much of the problem within the
Seneca Nation government extends beyond the
ordinary degree and affects directly the ability
of the government to accomplish even the most
basic responsibilities.

For example, difficulties have arisen in
establishing an effective organizational struc-
ture, which has become extremely -decentral-
ized. Nearly 40 department heads report to
only iwo executives, with the result being that
it is virtwally impossible to supervise and give
leadership to a significant proportion of the
government staff at any one time, Moreover,
this Jack of oversight allows for a considerable

_degree of dysfunction and malaise, since direc-

tors know that it would be rare that they are
held accountable. Add in problems of political
interference in human resource management,
inadequate fiscal policies, and the lack of any
mechsnism to properly train staff and elected
officials, and it is easy to see that administrative .
problems help keep the Seneca Nation weak.
For example, in 1993, there was & year .
long &ffort to. restructure Seneca government
administrative practices.*! 'This plan affected
both executive and legislative operations, To
assist.in administering the numerous Nation
departments, a new level of administration - six
commissioners — were established to serve as a
check and balance on both the unpredictable -
influende of the three executive officials and to
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ensure accountability of department direc-
tors.’32  Moreover, Council operations were
reorganized by instituting a number of sianding
commitiees to betier distribute the workload of
the Council and to better ensure public partici-
pation and review in the lawmaking process.1
Despite the need for change of some kind,
these reforms wene scuttled after less than a

. yeat in operation as a result of the 1994 election
" that, in part, made the administrative reorgani-
zation a key potitical issue. In retrospect, it
seems obvious that these changes were too
sweeping and too heavily reliant upon the polit-
ical will of the Nation officials then in charge.

None of the Nation officials at that time had -

received a majority of support from the peapie.
As a result, as a faction in charge of the gov-
emment, there was little chance that these
efforts would have a lasting effect because
those in opposition — who later came to power
-- had been formally left out of the development
process despite their opportunity to participata,
They were either uninformed about what the
. changes entailed, understood the changes and
" simply disagreed with them, of understood
them and cynically used them for political
leverage because they were generated by their
opposition. :
[n any event, this major restructuring effort
failed. With time to analyze how this hap-
. pened, it should have been little surprise that
. these changes would be abandoned following
the election. Factions, by definition, have no
mandate to make such sweeping changes. This
reorganization was a sweeping change that was
implemented by officials without a sufficient
mandate and highlights the fundamental admin-
istrative weakness of the Nation govemment.

b. The weakness of the Nation's
laws and legal system.

Within the Sencca Nation, it is hard ro
identify many laws that are universally accept-
ed by the Seneca People. The official lawmak-
ing instimtion, the Nation Council, enacts
“laws” that are routinely ignored by a large part
of Seneca society. Unless the Nation govern-
meant itself has control over a particular law’s
effect — such as the denial of a permit or
license — the general laws seém ta have little
effect on the lives of the general member-
ship.'¢ There are a number of reasons for this
deficiency, all related to the process by which
the “laws” themselves are made,

Generally, Seneca “lawmaking” arises
when an individual or group within the Nation
discovers that they have a problem that needs to
be addressed. The problem is taken to a mem-
ber of the Council or one of the Nation’s
Executives — whoever might be politicaily
sympathetic to the complainant — who then
embarks upon an effort to convince the
President and the other Councitlors to take offi-

cial action to address the problem. Often a.

written proposal to address the problem is pre-

" pared, such as a draft resolution or law, that is

cirgulated to the Council members. All prefim-
inary discussion, however, often is done orally

_ and there is usually no written proposal devel-

oped until just before official action is about to
be taken, 33

The Nation's attorneys are not involved in
the “lawmaking” process on a consistent basis.
Oftentimes they are ignored, especially with
respect fo purely political legislation. Other
times, usuatly on technical er politically unin-
spiring matters, they are given absolute author-
ity over the torms of the legislation. Regardless
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of the attorney involvement, however, if there
is political will to enact the legislation, it is
often done with little regard for whether the law
works or not, how it might be implemented or
enforoed, or whether there are any leng term
deleterious effects. Little public debate takes
place on non-coniroversial matters -— indeed,
the citizenry and most members of the Council
rarely even see the legislation until minutes
befare action is scheduled to be taken. The fun-
damental objective of the exercise is simply fo
resolve the political problem that was first pre-
sented by the individual member or group that
fivst brought the matter to the Council's aiten-
tion. Once enacted, the “law™ is recorded by
the clerk, but there is no general reporting of
the details of what action was taken.

As a lawmaking process, then, the actions

" of the Seneca Council are perceived as illegiti-
_mate by almost all members of the Seneca citi-

zenry. Law is not perceived as being generated
for purposes of ensuring societal standards or
addressing important public policy initiatives;
it is simply viewed as a commodity that is dis-
pensed by Nation officials for purely politicat
purposes for the benefit of the few who happen
to be in power at the time and their supporters,

This is well understood by the Seneca
People, which greatly inhibits the degree to
which they allow such “laws” to be enacted in
the first place and if so is better théy willingly
comply with them. This is not to say that there
are not occasions when the Council enacts laws
that have the real effect of promoting a standard
of behavior end that are supported by the
Seneca People. But these occasions usually
arise only when the Council is reiterating stan-
dards of behavior that the people themselves
already accept as a maiter of tribal common
law, rather than instances in which the no.._._:n:

Seneca Nation

is seeking to change personal behavior or
address a major public policy problem.! 5

Aside from laws of this kind, however, it is
difficult to conclude that thers are universally
accepted standards of behavior within Sencca
society. At best, there are standards of behav-
for that are accepted within the various factions
of Seneca society. For example, if one believes
in the lepitimacy of the official Netion govemn-
ment (which is usually the case for those in
power at the time), there is a general willing-
ness (o accept the standards that it generates.
But many Senecas do not accept these stan-
darcls, and instead accept standards that exist
within their own faction. These factions would
include the Entrepreneur community, the
Lotghouse comimunity, the political oppositicn
community, or communities defined by geo-
graphic location within the Nation. In short,
while there are standards that exist within the
Seneca Nation — they could be called “fac-
tional laws™ — there are few sacietal standards
— real laws — that are accepied by the entire-
ty of Seneca society.

¢. Dependence on foreign gov-
emments, -

The Seneca Nation is heavily dependem
upon the aid and assistance of foreign govern-
ments, which undermines its sovereignty by
definition.'s” While the manner and extent of
the dependence varies, the Seneca Nation is
dependent upon foreign govemments, e.g. the
United States, the State of New York and its
subdivisions, for support n a multiude of
ways: : .

= Governmenmt Recognition — The Sencca
Nation goverment is dependent upon the con-
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tinued recognition of its authority by the United
States to maintain its governmental authority.
The Seneca Civil War, and its episode of two
members claiming to be president, demonstrat-
ed that the federal government, and riot the

- Nation's courts or other interna) body, was the
de facto final arbiter of who holds power with-
in the Seneca Nation.

*  Low Enforcement — The Seneca Nation is
dependent upon the state and county sheriffs for
criminal law enforcement within their territg-
ries. While at one point a few years ago, the
Nation had its own police force, even then the
officers were deputized to enforce the state
criminal law and rely upon the state criminal
Justice process.

*  Dispute Resolution — The Seneca Nation
is dependent upon the state and federal court
system for the resolution of internal and exter-

nal disputes. While the Seneca courts have

long existed, support for them is weak. Seneca
members frequently enter the federal and state
court systems for redress of internal problems,

-+ Financial Support - The Seneca Nation
receives considerable financial stpport to con-
duct government operations from the United
States and/or the State of New York.

= Education — The Seneca Nation has no
school of its own and thus relies upon the State
to educate its children,

* Social Services — The Seneca Nation is
dependent upon a wide variety of social ser-
vices provided to their members by the State,
£.g. unemployment compensation, welfare pay-

~menis and the federal govemment, ¢.g. social

security, medicare, medicaid,

*  Enterprise Support — The Seneca Nation
economy is dependent upon non-Indians travel-

.ing to Seneca territory and taking advantage of

the tax and regulatory benefits, i.e., bingo and
exemplion from State tax on cigareites and
gasoline,

a.S.:n it Is surely the case that there may be

some beneficial effects of entering into depen-
dent relationships — especially in an increasing-
ly interdependent world — the Seneca Nation
nonetheless is heavily dependent upon foreign
governments for providing basic services that
should be provided by and within the Nation
itself. Education, dispute resolution, and law

enforcement are too' important and culturally

sensitive governmentat functions to leave to the
hands of strangers and historically hostile gov-

- ermments, Indeed, because of the.interconnect-

edness between the Seneca Nation and the
State, conflict on one issue routinely affects
other issues, The failure to attempt to assume
as much authority over these important areas of
governmental control has a long term defrimen-
tal effect on the Nation’s sovereignty.

d. nfighting, .
By virtue of the high degree to which

‘Senecas perceive their govemment to be illegit-

imate, Seneca goveming activity has, from time
to time in recent years, ceased and been

 replaced with infighting. While infighting has

a number of unsavory effects, it has ‘particular
impact on Seneca sovergignty because it is a
problem that can produce our immediate politi-
cal self-destruction, The recent civil war and
ongoing acrimony within the Nation over eco-
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nomic development are two of the main reasons
why this infighting has been generated,

Infighting is a matter of life or death for
both cur membets and our sovereignty, If
Senecas as a people are 50 overwhelmed with
acrimony, infighting and civil war, we cannot
possibly muster enough strength to repel the
forces that would seek the destruction of our
nation. Even in those instances where there
might be an enemy obvious enough to unify
opposing factions — such as has eccurred
occasionally with the State — the days,
months, and years of prior conflict will have
had a long-tem comosive effect that makes
those moments when unity is necessary terribly
difficult to achieve.

As Seneca society continues to deteriorate,
the growing division has only continued.
Friendships have been lost, kinship has fallen
away, and the connectedness that exists
between al! things within the Seneca world is

- slowly disappearing., 'As this has happened,

distrust, conflict, violence, and death has
oceurred. It seems assured that the end resuit of
this process will be the complete fragmenting

- of our relationships and the end of a distinct

Sencca society. Put simply, if the Sencca
People are divided, then Seneca government
will be weak and dysfunctional and unabie to
protect and defend the Seneca People from the
continuing onslaught of over 500 years of
American colonization.

e. Summary. )

The function of govemment is to ciiannel
the destructive societal forces that exist within
any society in @ direction to minimize their
impact and to serve as a mechanism for

_unleashing the constructive power of the peo-

ple. If government is perceived as illegitimate,

Seneca Nation

then it will be impossible for government to
serve these two functions. In short, it cannot be
effective. Within the Seneca Nation, there has
been a tradition for hundreds of years that all
Senecas have a role in government affairs. Put
the Nation Constitution adopted in 1848 put in
place a system that had the immediate effect of
disenfranchising haif of the Nation population
— the women — and which has over time contin-
ued to allow a weakening of public support that
has allowed factions to control the Nation gov-
emment.

These changes were in fimdamental disre-
gard of the natural social formations that exist-
ed within Seneca society, social formations that
existed along the lines of gender, clan and
extended family, and function. It is clear that
there were many changes that occurred within
the Nation in the 75 years following the
Revolutionary War, the foremost being the
influence of the Quakers and Handsome Lake's

- Gaiwilo, These changes ‘haturally had ihe

affect of transforming the traditional social for-
mations. As a result, Seneca society became
more patriarchal and less focused-on clan and

- extended family and more on the nuclear fami.

ly. These changes induced a process of assimi-
lation that broke down the Sepeca social for-
mations and over time allowed Seneca society
to be more and more influenced by American
culture and society.

In and of themselves, these changes might
not have been sufficient to transform Seneca
government by the mid-nineteenth century, But
the errors in judgment by the chiefs in selling
all remaining Seneca lands under the Treaty of
BuiTalo Creek arid pocketing the ireaty annu-

* ities precipitated the necessary ineitia to over-

throw the traditional government estabiished
under the Gayanashagowao, Apgainst the back-
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drop of the social transformation that had
occurred o date, the fact that non-Indians
played such a ceniral role in drafting the
Nation's constitution and the fact that contem-
porary American noyms allowed no role for
women in the political process, ensured that the
Nation's new form of government would have &
decidedly American orientation.

*  In adopting the 1848 Constitution, one of
twvo things-likely occurred, Either the Nation
Constitution accurately reflected the social for-
mations that existed at the time, or, a faction
within the Nation was able to establish 8 new
form of government that did not pay sufficient
regard to the existing social formations, It is
maost likely the case that the latter is true. Asan
_initial proposition, only a few hundred Senecas
were responsible for the Revolution. And the
fact that the Old Chiefs Party was a formidable
resistance to the new government — they won
the election in the years immediately following
the Revolution - is evidence that Senecas (at
least the politically active ones) were fairly
evealy divided as to which form of govemment
1o maimain.}3® It is thus reasonable to conclude
that the new Constitution may have reflected
the cultural identity of only its proponents, but
did not reflect the cultural identity of any its
opponents.

This is significant because it suggests that
there has always existed within the Nation &
considerable population of people who have
been socially, culwrally, economically, and
politically distinct despite the process of assim-
ilation occurring during the last 200 years. As
a result, it can be concluded that there remain
within the Seneca Nation central elements of
the iraditional social formations that existed

prior to the adoption of the Constitution in
1848,

The best evidence that this is true is the re-
emergence of women in Sencca political life in
the 19605, While it could be concluded that
this was solely in response to external phenom-
ena that induced greater attention to civil rights
and ferniniam, Bilharz and Abler have argued

‘convincingly that it was the need 1o have

women involved in the battle against the
Kinzoa Dam that had the greatest effect on
drawing women back into the government. If

" Seneca Society had been so transformed as of

1848 ‘a3 to disregard the role of women in polit-
ical affairs, then it seems unlikely that women
could have simply materialized out of nowhere-
to take on important governmental responsibil-
ities’ 110 years after losing all power. Most

- likely, it was the case that women cantinued to

play a role on the periphery of Seneca politicat
affairs throughout the Nation's constitutional
history {which, recall, was not that big a deal up
until the Kinzuta era) and were restored to a for-
mal role as the situation demanded. Thus, a
social formation that is defined by gender
remains & viable component of Seneca social
structire, And if such is true with respect io
the role of women in the Nation's political
affairs, it is most likely also true with respect to
other social formations.

VL. Recommeéndations for Restoring
Greater Legitimacy within the Seneca
Nation Government . .
A. The Objective of Reform - Realign

Government Struciure With The
Underiying Social Formations.
if legitimacy in the governing process can
be restored, then the Seneca People wiil put
more faith in their government. And if there is
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more faith put in the govemning process, then
the decisions that are generated will have the
full force and support of the people. Thus, the
fundamental question is what can be done to

_ make Seneca government more legitimate.

The answer to this question lies in ensuring
that the Nation's government reflects the natuc-
al cleavages that exist within the social struc-
ture of modem Seneca society. I these cleay-
apes are not respected, then they will continue
to operate against one another and thus contin-
ue to weaken Seneca goverament. The swength
that existed under the Gapanashagowa was the
result of baving a formal institutional frame-
work of government in relative harmony with
the underlying social structure. The challenge,
then, of any governmental reform effort within
the Seneca Nation will be to ensure that what-
ever new government institutions are devel-
oped are consistent with the way in which peo-
ple actually behave. .

.. This will be possible because there remain
defined, and traditionally rooted, social forma-
tions within Seneca society. Once these are.
identified, it is most likely that these proposed
solutions will be inherently legitimate because
their source is within the consciousness and
instinct of the Seneca Peoplé. In my view, even
the most assimilated amongst us will look with
great care at purported soltions o our govern-
mental ills that arise from sources within our
own society, While it may be the case that the
transformation of our collective identity over
the years may mean that some of these pur-
ported sotutions must continue to be Enﬂ.&_
there is certainly much about the Nation's owa
history of govemance and social fabric that
could carry considerable sway in the process of
recressing our governmental problems.

- process.

Seneca Nation

By virtue of colonization’s effect en
Seneca society to date, it is likely that there will
be some pressure to consider theories of gov-
ernment that exist outside of the Nation, These
“putside” solutions derive from the way in
which the American federal and state govem-
ments function, Singe each of these govem-
ments has a wrifien constitutional struciure and
has been in operation for many, many years, -
there would be considerable materjal available
for comparative study snd analysis. In addi-
tion, there would be a large number of consul-
tants and experts who could assist the Mation in
finding ways to make its government more

_ effective in camying out its responsibilities to

the Seneca People. As a resuk, then, that it is
entirely possible that many Senecas could be
persuaded to rely upon American conceptions
of law and government in any reform
159 .

The main problem in looking outside the
Nation for solutions to our gavermnmental ills is
that it is very likely the case that whatever good
ideas could be generated might very well be
offset by the illegitimacy associated with these
goed ideas being from an extemal source. On
the other hand, this might be less the case with
ideas derived from Americen sources. Because
of the degree to which American colonization
has plready infected some Sencces with its
notions of political superiority, many might
find it a legitimizing infivence that the Natjon
would borrow ideas from the American system
of government:  On the other hand, many oth-
ers would reject such ideas outright for precise-
ly the same reason. On the whole, because the
Nation has in fact undergone considerable cul-
tural and social changes during the last 200
years, it might make sense under seme circur-
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stances to consider extemal sources of ideas to
the Nation’s governmental ills, Because the
primary objective of a successful reform
process should be to realign government struc-
ture with the social formations that curmently
exist, such sourées, however, should be consid-
ered last, rather than first.

B. Recommendations.

This article has impart sought to explain
the governmental hisfory of the Seneca Nation
under both the Gayanaeshagowa and the Nation
Constitution and to draw basic comparisons
between the two systems. What is perhaps
most amazing about the governmental transfor-
mation that occurred within the Seneca Nation
150 years ago is the degree to which that tran-
sition was incomptete. If one looks solely at
the fact that the Council continued to operate
under a principle of consensus up until the

1970s — about 130 years — it is impossible not .

to be tmpressed by the resiliency of the funda-
mental political values inherent within the
Seneca People and reflected in the
Gayanashagowa. Although much has changed
in the last thirty years to-infect Seneca society
with the outside world's values and culture,
there likely remains deeply imbedded within
every Seneca — like some kind of cultural chro-
mosome — unique Seneca instincts about how
government showld be conducted, As the
Nation’s political history has shown, these
instincts ars not casily suppressed. Because
they reflect 500 years of governing experience
and are a link to the past when the Nation's
government was legitimate and effective, it
would be unjust, and indeed, foolish, to simply
disregard them.,

The problem of concentrated and unac-
countable political power within the ‘Seneca

Nation is then, if viewed historically, of some-
what recent origin and is thus, subject to reme-
dy. While the adoption of the Coenstitution in
1848 obviously did work considerable changes
in the formal goveming process — primarily by
vesting unchecked power in the hands of a only
a few men — it has taken many years for much
of the Constitution’s original promise of gov-
emmental transformation to take root. Only
recently, for example, has the Nation aban-
doned consensus rule in favor of majority rule.
To the extent that these rooted concepts have
negative effects — such as the lack of checks
and batances of not having a pure separation of
powers — it may not be too fate to remedy the
resulting dysfunction.

" The way in which govemmental revitaliza-
tion might occur would be to look deeply with-
in the governing traditions of the Seneea Nation
and seek to revitalize historic governing prac-

tices and processes. Once again, the funda-
~ menial objective would be to ensure that the

structure of government was aligned with the
cleavages ._mn__n_.n_: in the modemn, quasi-colo-
nized Seneca social structure.

" This process, of course, should be tem-
pered by 8 number of considerations. First,
ample respect must be given to the depree to
which colonization has transformed the identi-
ty of the Seneca People. Previous goveming
practices may not be capable of revitalization
because the people who once utilized them sim-
ply o longer exist as a matter of cultural and
social identity. Second, ample respect must be
given to the reasons underlying the 1848
Revolution and the .ebandonment of the
Gayanashagows. This was, obviously, a dra-
matic and significant event in Seneca paolitical
history. If people were sufficiently moved 1o
overthrow a form of government that had been
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in place for hundreds of years, they must have
had good reasons for doing so. These reasons
must not be forgotten. And finally, ample
respect must be given to political reality. While
much of the thinking associated with the
process of revitalizing historic governing prac-
tices can and should be aggressive and pure,
implementation will require a practical assess-
ment of where things stand and what, in a pure-
ly political sense, might actually be possible
given the current concerns and desires of the

~ Seneca Peopie.

it is with these considerations in mind that
I would like to offer a few ideas for restoring
greater faith and legitimacy in the Seneca
Nation government. The purpose here is not to
fully explain how these ideas might be brought
into practice; implementation of such ideas are
beyond the scope of this work. lustead, my
purpose here is to simply raise the possibility
that there is much within Seneca society that
can, and should, be revitalized and reincorpo-
rated into 2 new governmental vision for the
Senéca People if strong and vibrant govern-
ment is a collective objective, :

1. Restore gender-based political
roles,

"1t is obvious to even the most casual

observer that Seneca women play a pivotal role
in the Nation political process. Many of the
Nation's strongest, most aggressive, and most
successful politicians are women. Against this

-historical reality, to deny women 3 formel role

in the government until 1964 seems absolutely
ridiculous. Doing so was a form of political
amputation. Cutting out one-half of the citi-
zenry from a participatery tole in government
was self-destructive at best, and foolishiy self-
interested at worst,

‘Seneca Nation

But just because women tan now vote and
serve in Nation office dees not completely
address the issue of how men and women
should participate in governiment. It should be
of little surprise that Seneca women obtained
the right to vote in 19564 — a time of increasing
concern about the civil rights of Americans,
Allowing women to participate in Nation gov-
emnment an par s..m_._ men, however, may have
been spawned by these notions of equal rights
that do not fit neatly within the Seneca Nation's
unigue histary of respectively and allowing for
gender politics. _ _

While women did have equality with men,
they did so in ways that first allowed men to
interact politically with men and women to
interact politically with men. Only afier intra-
gender discussions had occurmed were there
inter-gender political discussions, Even then,
the degree of inter-gender interaction was lim-
ited, Restricting and channeling the power
assogiated with intra-gender politicking — by
allowing the power of each gender group to
no,._a_..:u consensus on its own in its own way —
may have been a key to collective strength in
the pre-colonial Seneca decision making
process. :

Thus, one possibility for restoring the sep-
aration of powers within the Seneca Nation
government would be to restore political roles
on the basis of gender. ‘This would acknowl-
edge that there remains within Seneca society a
cleavage on the basis of gender. While it is
unlikely in this modern era that this cleavage is
so strong as to-allow for strict gender segmen-
tation (nor would political reality likely allow
for it), there most likely would exist some basis
(and palitical attraction) for restoring gender-
based decision making at some Jevel. To not do
so might unnecessarily eliminate some of the

g s mme e e . .
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synergy associated i:.r m_.s.:_..m power on the
basis of gender. . .

2. Restore clan and family political

roles, .
Kinship considerations have always been a
significant force in Nation governmental

affairs. The reservation community and family

that a would-be candidate was from was critical
to the determination of whether a political party
would support him for office. Clan politics,
however, have been non-existent under the
Nation's Constintional system of goveinment.
While this was nat the case prior to the adop-
tion of the Constitution in 1848, the erosion of
clan relationships that began at the end of eigh-
tzenth century with the end of the Longhouse
and the establishment of the Gaiwiio has con-
tributed to a rise in individualism and .unwilt-

" ingness to work together as a community. -

Notwithstanding the end of clan politics,
there is some benefit in strengthening kinship-
based political roles. Kinship (as well as gen-
der) may yet be sufficiently strong enough
within the Nation to promote politicat cohe-
siveness and unity in the face of considerable
disintegrative pressures. In the way in which
elders, mothers, and fathers have the ability
jnfluence the behavior of their children and
other members of their families, 5o too exists
the possibility that kinship might allow for
greater political organization. While this is not
fo say that all family relationships are strength-
ening — some may have just the opposite effect
— it is worth trying to preserve and strengthen
healthy kinship relationships whenever possi-
ble. Indeed, it bas been said that the existence
of such kinship relationships is the defining

characteristic of what it means to be an
Indigenous people. '

Restoring & kinship rele within Seneca
Nation government is fraught with difficulty.
For example, while most Senecas, | presume,
know what clan they ere 8 member of, there is
not necessarily 8 strong nofion that another
member of the clan is “family”. The accom-
modation and deference usnally afforded fami-
ly members, then, simply may not be present.
This is not surprising given the degree to which

" clan members have scatiered throughout the

Nation and outside of it in the absence of a
longhouse to keep an extended Family together,
Thus, attempting to restore 2 clan role in the
future may be impossible. .

In the modem cra, & focus on community

" relations, rather than clan relations, may be a

better source of kinship bond, There are many
defined communities within the Nation. Each,
to & significant degree, reflects a number of
families that have historically lived in a partic-
ular area, Thus, in an indirect way, incorporat-
ing a community role in Nation government
would have the effect of incorporating extend-
ed family and kinship relationships. In so
doing, it may be possible to restore & measure
of legitimacy in govemment if defined commu-
nities each'have the opportunity to have their
views represented. ' Thus, community, rather
thaa clan, is probably the better way to reincot-
porate kinship relationships inte govemning
responsibilities, : :

" 3. Redefine government functions.
Because of its siruciure, as well as devel-
opments occurring within the last thirty years,
power has become too concentrated in the
Council and the President. In addition, given
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Council’s tendency in recent years to acl upon
bare majority tule, it is possible that only ten
people — nine Council members and the
President — have power over the entire Nation
government. This stands in stark conirast to the
tradition of widely shared power under the
Gayanashagowa and most of the Nation's
Constitutional history, which may explain why
the Nation govemmient has become so dysfunc-
tional. As government responsibilities have
increased, the demands on the Council and
President have increased a5 well.
Unfortunately, these pressures have teaded o
overwhelm the Nation’s officials who, para-
lyzed to act affirmatively, usually aré on the
defensive. Thus, legislative and executive
pawer has been used to keep things from hap-
pening, rather than used effectively to deal with
the problems that the Nation faces.

The problem of concentrated pelitical
power is compounded by a fack of accountabil-
ity, Since the Nation’s constitution has no
recall procedure, elected officials can engage in
the worst kind of self-interested political
behavior without having to Ffear immediate

_repercussions. To be sure, the Seneca People

have a variety of ways in which te ensure that
their officials are listening to them. Being
voca] at council, obtaining petitions, conduct-
ing protest meetings, organizing marches,
blockading businesses, ete. are all forms of
political activity that have been used over time
1o enstre compliance by government officials
with the “will of the people.” Thie major prob-
lem, however, is that in an era when the
Nation's officials are elected with less than half
the vote, those in power may simply not give a
damn about what the protesters (who wtight
actually be the majority) have to say. As a

Seneca Nation

result, government can (and has) literally run
amok,

To solve this tremendous problem, serious
consideration should be given to rethinking and
reworking the way in which imporiant govern-
ment functions within the Nation government
are carried put, For sxample, it might be con-
sidered that the decisionmaking/lawmaking
function be extended to other than just the
Council 10 allow meore people to be involved in
the process. There is some precedent for this in
the madem era. A number of boards, commis-

_sions, and authorities have been established

under Nation law to disiribute the responsibili-
ties of government. The most dramatic ¢xam-
ple of this decentralization eccwred when the
Council enacted the Nation Education Law,
which established boards of education to be
elected by each of the Allegany and
Cattaraugus  Reservation  communities.:
Unfortunately, the Council has found it difficult
to fesist the tempiation to interfere with the
workings of these separate political entities and.
their effectiveness has been undermined.
Structuring such decentralized decisionmaking
into the Constifution may énsure that Council
does not have the ability to interfere,

A similar approach could be taken with
respect to the other areas in which power has
become too concentrated. Foi example, it
might be considered that law enforcement
authority be given to others tham just the
President and the Chief Marshal. Or, power
might be more broadly distributed with regard
to government administration. For example,
recent Presidents have experimented with the .
separation of the Presideat’s constitutional
duties from his administrative duties, which
have been vested in an appointed Chicl
Executive Officer,
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Regardless of how power is distributed,
there should be new mechanisms in place to
ensure accountability of government officials.
Perhaps most important is the need for a recall
provision to ensure that the people have the
authority to ‘remove incompetent or comupt
officials directly. ’

4. Redefine the dispute resolutfon
process,

While not the primary focus of this article,
it has long been a concern to me that the adver-
sarial method of dispute resolution has had a
destructive effect within the Seneca Nation, 16!
In 1992, the Nation amended its Constitution fo
incorporate a pumber of important changes,
including efforts to make the judiciary more
independent and less prone to political influ-
ence.’$2  As the primary architect of those
amendments, it seems clear to me, in hindsight,
that those amendmenis were insufficient to
address the true problems of the Nalions judi-
ciary — insufficient legitimacy.

Fundamentally, these changes did not
address at alt the way in which disputes are
resolved by the judiciary. Given the degree of
interrelationship and knowledge that Seneca
residents have about ote another, it may be
impossible for a Seneca judge to pass judge-
ment over another Sencca and have the result
be perceived as legitimate. The community is
ton small and our political process well, too
political, for objectivity and newtrality — halt-
marks of the adversarial system — to ever exist.
Aside from the other problems associated with
applying the adversarial systern within an
interrelated Indigenous community, it may
moke the most sense fo simply abandon the
practice of judging each other. We should

restore genuine peacemaking in our dispute res-
alution process and- use others — probably
Indian lawyers from other nations — to serve as
our judges, Doing so could very well restore
much of the legitimacy of our dispute resolu-
tion process,

VI1.Conclusion .

There are a multitude of changes that could
be made to better align Seneca Nation govemn-
ment with the underlying social structure that
exists within the Nation, Regardless of the
degree to which action is taken to make such
changes, any effort to do so must be focused on
ensuring that the Nation govemment has
greater legitimacy in the eyes of the Seneca
People. With greater legitimacy, the Seneca
People will put greater faith in the ability of the
Nation's government ko resolve collective prob-

‘lems, And if this happens, the results of gov-

emment action will be more bepeficial for
sveryone instead of a select few. The ultimate

-effect will be a Seneca Nation that is sironger

and better able to promote its sovereign exis-
tence. o

Throughout this process of change, it can-
not be underestimated how much American
colonization has undermined our ability to even
define what it means to have governmentat
legitimacy. The transformatjon of our political
values has occurred gradually over a long peri-
od of time. As a result, today it may be difficult
for most Senccas to even see how much our
modemn notions of government are divorced
from our traditional ways er how the destruc-

tive actions that we take against ope another-

have been spawned from  the White Man's
influences. A good example of this.is reflected
by the recent move by the Nation Coubcil fo
rely upon majority rule, a change that has con-
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tributed significantly to the Mation’s recent
troubles;

Majority rule can seem problematic
for a small community in which
everyone has personal ties to everyone
else. The problem arises because the
majority can have its way without tak-
ing inté account the minority’s
strength of feeling. . . . The advantage
of majority rule is that it avoid[s] the
paralysis caused by consensus rule in
a large heterogenous group. Perhaps
we could say that consensus is the
most legitimate and least effective
type of democracy, whereas majority-
rule is the most effective and the least

legitimate.'S3

Because Seneca society is not “a large het-
erogenous. group,” we can ill-afford to- have
iliegitimate government. The threats from both
inside and outside our nation are far too great
for us to be paralyzed by our own government.
While we ineed not revert back to the radition-
a] form of government, we must find ways to
preserve those things from our past thet remain
a part of ug that can serve to give us new
strength. If we fail to do so, [ am afraid that we
will have little hope of maintaining our distinct
existence into the futre.

Perhaps the most important lesson to be
leamed from the Gapanashagowa is that it
worked for hundteds of years for one important
reason — it promoted peace by ensuring that all
members of Haudenosounee society had a say

in the govemmmental process. ~The Seneca’
Nation has departed significantly from this fun-.

damental truth and the weakness and division

Seneca Nation

that is the result of this action is now showing
through. Because | believe that the Seneca
Peaple are much stronger than the govemment
that we now have, we should take immediate
steps to restore some of our most time honored
governing traditions before they, and a good
pat of ourselves, are no more.
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New Deal Pasty had decome formally non-existent.

131, See Parter, supra note 28 a1 288-96.

132. Under the originel Constitution, two-ihirds of the
eighteen Councillors was necessary to appropriale money.
See Declasation, § 2. Under the amended Constitution,
1en of sixtecn Councillors are pecessary for sppropria-
tipns. See Constimtion, as amended, § 2.

131, Good examples would include the swprise gambling .

resplution that the Council approved by a wite: margin dus-
ing the summer of 1993, This action so enraged the people
that they 1ook to protesting and blocking boih the Nation's
and the President's personal businesses. Within only a few
days, in response to great public pressure, the Council con-
. vencd an cmergency session to rescind the resolution. And
# would be hard not w forget the trouble that stasted in
1994, when the newly clected president sought to remoye

cauncillors, reseind laws, and fire cmploycas, actions that )

eventunlly led 1o the Nation's civil war.
134. See generafly, Paster, tugra aate 135,

135. See Bitherz & Abler, supra notc 112 ?:E»E_zm
aclivities of Seneca Council).

136, See Declaration, supra note 75, ot § 13

t17, See United States v. Fomess, (25 ¥.24 924 (2d Cie.
1942} (holding thal New York State iaw was inapplicable

to Indian lands located within the Slate absent express

Congreasionnl autharization). This dispule arose out of a
canflict with one of spproximately 2,000 tessces of
Sencca tand Jocaied within the City of Selamanca, See
generally The Scneca Nation Senfement Ace, 25 US5.C.
3 1114 e 00g.

_.._w hunhn:ﬁ.‘_?. Robett B, Porter, The Jurisdictional
fath B the I it and New York State:
L_.L.Ev.:.. of HUSC .&.Eu 233, 27 Hanv. J. oN LEG.

407 (1990).

139. See Bilharz and Abler, supra note 112, at 14 (“The
Council elected in November 1964 had a budget far larger
than any previous Scncce Nation sdministration.”).

140. See Pub. L. No, 93-638, §§ 1-209, B8 Seat. 2203,
2203-17 (1973) {cudified as amended ot 25 US.C. £
A50-458 (1994)}.

141, See William L. Swinger and Jeffrey L. Margolick,
The Economic Impact af the Seneca Natien of Indians on
Wastern New Yark State, Exec. Summary a ii, Sepuemier,
1997,

142. Sse, 2.z Department of Taxation and Finance of
New York v. Milhelm Auea Brog,, Ine, 512 U.S. 61
{1994]; sec generally Karen L, Folster, Just Cheap Busis,
o am Egual Protection Violation?; New York Failupe to
Tax Reservotion Salex to Nondndians, 61 ALe. L. Rev,
697, 697 712 {1098)

143. See Seneca Mation Settlemeny Act, supra now 137,
144. See Bilharz and Abler, supra note 112, at 17,

145. See Porier, Strengthening Tribal S g

Through Peacemaking, supra aote LS.

146, Majority rule and el bave had & corrosive
and divisive efsct on Tndigenous societies wherever they

have been adopled. Discussing the topic genenally, it miust

be understood that

The sole of leaders in aboriginal govemment
hes begn described as assisting people to reach
consensus. A cOmSenses is venched when
everyons aufficiently agrees with a proposal so
tivat po one objects in public. If someonc per-
sists in public disscnt, preserving a consensus
cither ahandoning the proposal or hav-

A
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ing the dissenter withdraw fram the group.
The abrupt change from consensug methods 10
majerity rilc among Lhe tribes in the 1530's
caused much of the hitlemess in wribal potitics.
See Cooter & Fikenischer, supras noke 1, at 319
{noles omitted).

§47. To evaluate the degree to which the weakness of

. Bencca government affects Sencca sovercigaty, it is aeces-

sary to identify the degree to which Sencca govemment is
dysfunciional, i.¢. wunable to respond Lo the intzmal

" demands of the people and the exiernal threats (o the

Nation. Natually, any inquiry of this sort does not tend
itself 1 perfection. The-point hawever, is nat 1o focus o
some precise measure of sovercignty loss, but instead 1o
identify the broed categories by which the Sencca govem-
ment has been weakened through governmental transfor-
mation and & concentration of political power.

M8, See Draft Declaration ont the Rights of Indigenous

Peoples, UN. Doc. EICN 4/Sub. 21989133,
149. Robert B, Porice, Sirengthening Tribal Sovereigniy

 Through Governinent Reform, “What Are the Tssues?, " 7

Kan. ). L. & Fua. Pev. 72, 90 (1997).

150, See generally id. 4.90-93

151. With Robert Rich of Comell University, | was the
primary draftsman of the reorganization plan and imple-
menting Jegislation. i

152. Nee Sencca Notion of Indians Government Low, Ari.
3, .

153, Seetd An. 2. .

154. In recenl yeaes, Sa_ua___na._a _au_mEE__ has been
developed to address a variety of ills accurring within
Sencca sucicty. For example, in the 19805 a timber _B...
was enacted and never implemented, In ddition, an
wndorgrourd storage tank law was enscicd and never
implemented -— even by the government itself. In 1994, 2
law governing the whalcsale disribution of gesoline and
cighrettes within Nation ._...ESQ wa enacied, but never
implemenied.

155, A similar process occurs with am-.n.... to initiatives
by go sfY, ¥ there is & much higher
reliance upon written praposals and commiitee mectings
prior i any action by the Council. -

156. An example of this type of taw would be the Nation
laws governing the ensoliment of wribal members. For
Tundreds of years, Seneca customary [aw hag dictaled that
rights within the Seneca conunuity are based upon ooes

Seneca Nation

mather. Accordingly, the Scncca Nation laws that stute
that the chitd of any masnos women is eligible for 2_3:
menl are nol eonly ] and are universally

While there have accasionally been efforts w wru__an: E__m
stundard in favor of some kind of blood quantum — always
iniliaied by men who heve children with non-Sencca
mothers ~ the law has not been changed and today is not
seriously questioned.

157, Reliance upon foscign governments is justified in two
fundamental ways. First, it is argued that any fands or see-
vices provided by forcign governments is an entidement
provided in accordance with treaty provisions. Second, it is
argucd that it is the prerogative of sovercign netions 1o enter
inke r¢balionships with other nations for mutuel benefit
Regardless of ihe rationale that one adopts for justifying
1his dependence, the fact that there Is any dependence a1 all
on fareign governments — cspecially ones like the State that
have tong been hostile to Sencca conceing — meons that
there is a comémensurate Inss of astonomy by the Nation 10

* eany out its affairs as it sees fir.

158, See Abler, supra note B3, at 120,
15%. OF course, when loaking to extemal sources of guid-
nnce, there is no seed Lo limit attention 1o just the United
States. There are about 200 countries in the world and

ds of distinct peoples’ within those coumiries, al] of
wham have their owa form of govemment. in many
cases, these nations and peaptes will have farms of gov-
emment similar to the United Siates. Foremost, this is
due to America's ahility to export its way of life 1o other
parts of the world. Bul aonetheless, there are a vasiety of
otiver goveming models from throughout the world that

‘could be idered if it is d d ¥ o lock

.

| saurces for guid in the reformation
of Sencea Nation government,

160. See Russet L. Barsh, The Challenpe of Indigenous
Self-Determingtion, U. Mich J. L. REFonm 277, 297
{£997) {"Whai makes a political sysiem “tribal?’ By defi-
nition it is ane that is based on kinghip.").

161. See generaliy, Porter, nipra note 15,

162. See Canstilution af the Sencca z-._a._ of Indians of

© 1848, as amended, § 4.
.163. Roberi D, Cooter and Wolfgang Fikentscher, /5

There Indian Common Law?, The Role of Custom in .
American Indian Tribal Cours, 25 (John M. Olin
Warking Paper Senies to. 92-3, University of California
at Berkley, Dec. 1992),
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Tribal Court Opinions: Justice and Legitimacy

Mary Jo B. Hunter

The initial thoughts conceming the topic of
this paper began with the first symposium when
I was asked to be a commentator on a presenta-
tion given by Professor Frank Pommetsheim
entitled, “What Must be Done to Achieve the
Vision of the Twenty-first Century Tribal
Judiciary.”! In preparing my comments, I con-
stdered the unique challenges for tribal judicia-
" ries to incorporate the traditional practices of a

tribe into an European/American model legal
system. The challenges will vary from tribe to
tribe, but some of the challenges are common to
all of us who preside over tribal courts. The
shared challenges arise from the initial creation
of the tribal court. The challenges facing the
creation of the tribal court system involve ques-
tions about who is creating the court and how.
The creation of niles and procedural constructs
for the tribal court also creates challenges. And
one of the most challenging consideration is the
use of tribal traditions and customs. How are
tribal traditions and customs reflected in-the
tribal court system? 1 will address each of these
areas individually. ’
First, the creation of a tribal court system
may be a hurdle slready jumped for some
tribes. Many tribal courts were created by the
" tribes under the auspices of the Bureau of
Indian Affairs as Courts of Indian Offenses.2
After the passage of the Indisn Reorganization
Act of 1934, many tribal councils began to cre-
ate tribal court systems.? The history of tribal
courts i$ too extensive for the purposes of this
presentation. Suffice it to say that, today, most
tribes do have existing tribal courts or are in the

process of farmulating a tribal court system.
The question arises in both contexts as to the
legitimacy of that court as measured by-who
presides over the court.  Simply put, does the
triba! court judge have legal training or is he or
she a lay judge. The legitimacy of the tribal
court is measured in part by that simple ques-
tion. .

The training and background of the tribal
judge or justice is connected to who is the cre-
ator of the tribal court. . A tribe which has a trib-
al council that retains the suthority over the
judicial arm may select tribal court judges and
justices by appointments.* Such appointments
may be made based on a variety of factors,
Education may be a key factor in appointing the
judge or justices. The fribal council' may apt to
utilize only law-trained individuals. It is appar-
ent that the Winnebago Tribe of Nebraska
appoints only law-trained judges to their lower
and appellate courts. Such decisions are an
pttribute of wribal sovereignty and the tribe's
inherent right to select the factors for their judi-
cial officers. Other tribal councils may select
only tribal members without requiring a law
degree.’ . : :

Other tribes, such as the Ho-Chunk Nation,
have created new tribal constitutions which

establish mu_._iqm.n branches of mm:__nn._.._..a._..m
Where a tribal court is created as a separate

Mary Jo B. Hunter 1t a Clinical Imstructor af the Homline
University School of low in S1. Pawl, Minnesota, Ske also
servey ax the Chief Justice of the Ho-Chink Notion
Supreme Court and as Associate Justice for the Winnebago
Tribe of Nebraska Supreme Court. )
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