


THE MAKARRATA
SOME WAYS FORWARD

Natlonal Ahonglnal Conference Posrtlon Paper
. delivered to -
the World Councll of Indlgenons Peoples.

Thls paper 1s a report on the current status :
of the Makarrata-and the further plans of the. -
National Aboriginal Conference (NAC) with
- respect to it: It will deal essentrally with con-
ceptual issues - mvolved in" negotiating the. -
: Makarrata, although some comment will-be .

- made upon its: content and the process. by
' 'whlch it: could: be negotlated

' CONCEPTUAL MATTERS

ln Australla at the moment 1t appears that' B
o the two proposed partles ‘or. signatories to a

_Makarrata—the Australian Government and

- the NAC— have different concepts of what- it

‘means and involves, On the .one hand we,
--the Aboriginal people;. plainly think ofitasa

- treaty with the Aborlgmal Nation.” Thls_ _
‘became clear during a recent tour of Australia. .
by the Makarrata Committee when it visited
'-many communltles to hear Ahorlglnai views -
‘On the other hand, it seems
~~ that the Australian Government, as advised

- on the. issue.!

) by the Federal Attorney-General,’ -sees the

- - Makarrata simply as a normal contract thh a

- spemal group of . Australlans

The- srgmﬁcance of the Government S posr-
tion is that’ it hopes to have Aborlglnes accept.
from the outset of the negotiation of the. s
' Makarrata that they are part of the Australran C
" -pation as a whole and thus by: 1mp11catlon to .

waive the effect of the Aboriginal concept of
. nationhood and. its consequent effect upon -
the form -the Makarrata should take.

However, we as Aborigines maintain that-our

_nationhood is a matter both of fact and of law. - '

~‘'We have already referred to the views of
_Abongmes whom we' have canvassed on the

- :' 1ssue, and we mtend durmg the course of thxs _
“paper to discuss the legal implications of the

*_matter. We consider. that such a conceptual. '
formulation. of the issue is necessary because: .
“of its impact on the form, effect and content R

- of the Makarrata - :

s INTERNATIONAL ENTITY

) Flrst ‘some- background on. mternatronal. o
- and’ legat developments is ‘necessary.. The | .
period since World War 11 has seen the self- -
~ determination of the Third World of forrnerly-
" colonised ' countries. - This has_led to'the -
development of the law of self-determlnatron"_
to a point where the concept is now estab--_
lished in international law. The law of self- .-
determmatlon emerged’ because it . was,
~ asserted as a fact. Such law was established in
~ the face of a concept of international law as a
.- regime ‘which only.- governed. relatlons bet-
.. ween . establlshed nation states. ‘It has been

orie of the ﬁrst moves towards the re- -estab-

 fishment of some principles of equity ‘and
after several -
centuries of the limitation of international law
- 10 justlf' cations of lnternatlonal aggressmn - :
- and exploitation by:Westérn nations of the = . -
_ people of the rest of the world: R
- .~ The emergence of such a law of self-deter- _
- mmatmn has provided a basis upon which not. -
" -only the Third World, but also the Fourth -
“World of mternally colomsed indigenous . . -

justice -in international law,”.

minorities may base a case for their libera- .~

tion. It is clear that international law will con-_' o
- tinue ‘to. deveIOp with a view to- recognising . -
“and assrstmg the claims of these previously -
_unrecognrsed natxonal entltles and orgamsa-
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the 1mplementat10n of a Makarrata on the y

-strength of constltutlonal power whlch had B

been: obtamed by referendum.” Once again,
his. was ‘'one of the suggestlens Aborlgmes
put’ forward . at - the meetings. recently. con-

- ducted -around Austraiia - by ‘the Makarrata ;
- Commitiee.- The constltutmnal issue: anses'
e 'because the first. goal of the. Makarrata is'the’

_-attmnment of fand rlghts and at'the moment :

the main’ obstacles_ to" the Makarrata are. the”
Australian__ States, “The oniy_.:_.effet:ftive*-way

therefore -of - achlevmg OUr; objecnve is to -

obtain ‘constitutional authorlty to the effect”

that -matters agreed in-the Makarrata may be
implementéd by the Austrahan Government,
'that land: handedi OVer in any settlernent is net'

s 'kecution of 'the agreement of as a. bmdmg -
- ex_'m of 1t 1:he Australlan Govemment seek_-._




. W cannot surrender
such status etther expressly of by 1mp11cation__-_-
.'because we ‘Have a reSponsmxltty to. future:

-generatlons 'ho may wxsh ‘o’ assert this

ationhood - in -'national . or internationat -
-forums ‘For. mstanc f-any:Makarrata to-be ;.-

negottated was later _ol._tnd insufficient by

would' 1tself be a further 1mpedtment to.inter-
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‘national’ redress'-' :
';'the Bene Nation of: North Amertca in ‘the

dtscussmns bemg hetd. on'a treaty between

thern and the Canadlan Government refuse

'should also’ ieglslate to glve the

1ons so as to enabie it- to negotlate on b_ehaif E

‘of Aborigines throughout ~Australia.  The
_-heavy responsnblltty of' seeklng dlrectlons_"

from: Abortgmal people on the form and con

st “tent of the Makarrata should be: recognlsed in-
= the leglslatton by prov'dtng-_:t with a secure

-the case of ) other Abortglnal orgdmsatto

j=negot:atmg ‘with. the Government

If ‘the Prime ‘Minister ‘is’ not: prepared

_-make_ these ﬁrst su_bstantive moves then _hts

. ...'whether his. offer to. entertam d. treaty is onl}r a
"+ .- ploy to defuse-the Aboriginal issue; promote
Abortgmes o1 was*'d_lshonoured by. the--.-_-{ SO
‘Austratian Government then any agreement -
‘which waived- our assertion of “nationhood

his.own mternatlonal standing with the-Black
ations of the world: and further the status.of
the NAC as an orgamsatton set- up yi'__hrs own




THE NAME MAKARRATA e
1t-is in thts context that the name Makar--_"_ S
 rata and the meaning given to it is. s1gmficant' o
- Obvrously the . Attorney-General does not__'-'.'._ s
- 'want the word “‘treaty” used because of its
°_ - international connotations. It is precisely for

thls reason that Aborlgmes must consider. the

.. issue carefully .The use of the: ‘word ‘treaty
" would assist to.a small dépreé with the asser- - -
- tion of national status, -although it is true that
. whatever name is uséd can be given the

o -Imeanmg ‘which the parties to the agreement o
“decide it should have. It is therefore sug--
. gested that . if the word Makarrata. is to be
~ used (and we note that Aborigines appear to
- “have equal preference for the word ‘treaty’)
‘then ‘the' problem could be overcome by. .
defining it as a treaty between the two parties = - .
. in; whatever capacity they agree should be o
~-accorded to each of . them -

_'PROCESS

. All that has been said so far has been '
- .mainly concerned with the conceptual issues _
_'_surroundmg ‘a Makarrata. Obvrously, desptte e
“this discussion, these issues will have to be
_;debated and all options’ ‘canvassed : by'- _
_ Aborigines before any formal proposals can
~-be put to the Government, Even- then, the -
’ ---negottatmg strategy - followed and the 1ssues -

that are put forward will vary dependmg on
the colour of the Government of the day. In

.- addition .to. the matter. of the form of -the . .
. agreement as so far dlscussed other impor- .
tarit issues to be considered are the proeess of -

' reachlng agreement and of course 1ts con-
- fent.

The. proposed content of the Makarrata has

- _already been adequately outlined in the report
of the MaKarrata Committee and it is not pro-

- posed to deal further with the matter in this
paper, except to say- that the pamphlet refer-

red’ to should be liberally interpreted.
However, with réspect to process, one pro-

cedure has be'en suggested which merits con-

sideration.'? This procedure could, we = -
believe, be built -into the NAC legistation -~
.'whlch we' earlier suggested was necessary o .
“allow negotlanons to take place. The sug—'

'gested procedure is as follows .

' Step 1 The NAC commission from the best
‘persons. available ‘position papers’ set--.
_ting out the options which need to be'-

consndered before negotiations begtn

o Z:These could cover:

. —the form of the agreement
- —land rights; =~ - _

_. f—compensatton ST
—protection of Aborlgmal 1dent1ty, law
‘rehgton and culture; -

. —pguarantees of non-dlscnmmatton
"-.-_—Aborlgmal self-management,

.especially in’ relation ‘to. education, law
- -and order, health services and socral ser-
- vice beneﬁts, _ -

. —Aboriginal pohttcal admtnlstratlve
. " and financial organisations; : _
—procedures for enforcement of the'
- provisions of the agreement (e g tnter-

" ‘nmational arbitration).: S

- -rStep 2: The NAC commlssmn snmple summ- .
" aries of the best papers for circulation in

- print. and -on tapes among Abongmab
" prganisations and communities, -

Step3 The NAC calls a Convention of repre-
‘sentatives chosen by recogmsed"'
‘Aboriginal - organisations, communities - -

-and - traditional ~groups- to dtscuss the
posmon ‘papers.

"-"Step ‘4: The Convention representatlves o

- should return to their orgamsatlons to
- report to their constituents..

| 'Step 5: The NAC recalls the Conventlon to o

‘consider a first draft of the Makarrata or -

Treaty for submnssron to the Govern- S

- ment.-

o Step 6: The Conventlon then stays in: exls--' .
' ~tence so that it can be recalled as necess- ..
" ary before and during negottatlons to. .

o _consrder issues as they arise (possibly by -

‘resort-to the same steps as above) and
* finally to approve or reject the agreement
prov1slonally made by the negotlators '

CONCLUSION

Fmally, before leavmg the matter of the_-
process to be used, it is important to observe

‘that the consultation, tesearch and negotia-. -

tions would take ‘place over a. périod of
several years. There must be no- quick ‘solu-

- 'tlons or polltlcal pressure. to achieve a solu-- - -
- tion which could be presented as an achieve:
_.'_ment by any Government ‘Although if is
'_:':lnevnable ‘that individual reputatlons wills
' 'become assocrated w1th the concept of a -

treaty: and its negotiation, we wish to avoid

¢ the: concrlatory trap- mvolved in seeing the -

.- achieverent of conducting negotiations as an

. end in itself. The negotiations will only be a
' -_'means to Aborlgmai ends.
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