DELGAMUUKW

A SUMMARY OF THE SUPREME COURT OF CANADA

DECISION '
PREPARED BY PAPE & SALTER

——

What is Delgamuukw all about?

In Delgamutikw, the Supreme Caurt of Canada has decided, for
the first time, what Aboriginal title means, how {t can bo proved
and how s, 35 of the Constitution Act, 1982 protects that title,
The Count also decided what governments musi do it they wan!
to Infringe on Aboriginal tlitie, whether title can be exlinguishad,
and the role for negotlations between govemment and
Aboriginal title holders. Althaugh thasc issues are decided in
the context of First Nallons in British Columbia, the case will bo
of importance to all Aboriginal peaples in Canada:

The casc was starled in the early 80s by the Gitksan and Wetsuweten peoples, in
order (o force lhe B.C. government to acknowledge Aboriginal litle and entor inlo land

. dlalms riegotiations. The case began after Aboriginal rights woro recognized and

affirmed in s. 35 of the Constitution Act, but the B.C. government still held the posilion
that all Abariginal rights in B.C. had been extinguished beforc the province . cniarad
Confederation in 1871, and would not acknowledge such righls or nagotiawe land
clalms agreements based on them. The Federal Governmen! had bhaen negoliating
wilh the Nishgas since 1974, as a result of the Supreme Courl's decision in the Calder

case. bul no real progress could be made, because B.C, would only padicipate as
ohservers. '

The Delgamuukw case started on behalf of 51 hereditary chicfs, the heads of most ot
lhe: houses of the Gltksan and Wetsuweten peaples. Those chie{s asked the Cour to
rule that they had ownership and jurisdiction of 133 individual parcels ot fand, which
together comprise about 58,000 square kllomaetres in northwest B.C. The Chiels made

no claim respecling fee simple interests in land which had been granind belors their
action was filed,

Delgamuukw at Trial

The whole claim was dismissed by trial Judge Alan McEacharn of the B.C. Supreine
Count afier one of the: longest triais in Canadian history. He accepted lhe Provinee's
argument that alt such Aboriginal title and rights were extinguished by laws cnacled by
the Colonial Legistature of British Ceolumbia, before 1871. He also decided that if all
Aboriyinal rights had nol been extinguished, the Chiefs would enly have Abuoriginal
fights to usc a portion of thelr claimed territeries for villages or traditiorial harvesting
activies. He rulod that the Chiefs could not have jurisdiction over their lands,
because Canada's (Constitution Acl, 1867 assigned all legislative jurisdicuon to the
fedoral or provincial governmenls. He therefore concluded thal the provincial -
government could grant interests in crown lands and resources, to salisty itv own
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Iegtslaﬂon and political priorities, and that the government only had a fiduciary duly fo
conmder allowing Abuoriginal peoples to engage In traditional harvesting activities over
thm:a lands and resources which were not needed by third pameb
Judg\qe Mclachern's dacxamn caused great concern among Aboriginal feaders across
the country . The 51 hereditary B.C. Chiefs appealed the decision fo the highest court
in British Columbia,

Delgamuwikw at the B.C. Court of Appeal

The B.C. Court of Appeal overruled Judge McEachern's decision that alt Abodginal
rights were extinguished before 1871. By a majority of 3 to 7, the Appeal judges
rejecled the claim for ownership and jurlsdietion, and agreed with Judge Mckachern's .
ruling that there were harvesting rights in a portion of the claimed lertitory.  (Two
judges upheld the ariginal claims for Aberiginal title and scli-government righls) The

Courl of Appeal did not review the declsion on the nature of the Crown's fiduciary
dyties,

The Gitksan and Wetsuweten peoples then went on fo appeal thal decision to the

. highest court in Canada for a final ruling, There is ho appeal from a dscision of the

Supreme Court of Canada. The BC First Nation Summit participated in the appeal a
the Supreme Courl of Canada as anh intefvenor, to suppori the Gitksan and

Wetsuweten noopla and to represent the position of all B.C. First Nations ¢oncermning
Aboriginal title, . _

Delgamuyukw at the Supreme Court of Canada

The Supreme Court of Canada decided unanimously, on Ducember

11, 1897, in two Judgiments on behalf of 6 udges, that they could nol @
declde all the factual and legal issues raised by the action, and

therefore they ordered a new trial. They reached that conclusion for
soveral reasons:

« Judge Mct achern made fundamental errors by giving no real weight fo the indian
paaples’ evidence of thelr oral histories. Therefors the complox issues of fact

raised by the case, o.g. the extent of the territory, would necd to be declded in a
mew Lrial.

» In the Suprome Court of Canada, the Gitksan and Wetsuweten peopins relramed
their case, as a collective c¢laim for Abariginal title and self-government rights,
asserted by their peoples as a whale, rather than the individual hereditaty chiafs.
The Suprerne Caurt of Canada judges sald thal this amaendment of the claim, lo
assen colleetive tribal rights, was so different from the claim by individual hereditary
chicts made 2t trial, that it would not be fair to the governmeonts ta decide it on
appeal without an opportunity for them to present contrary avidence at a new trial.

The claims to jurisdiction ar self—governrnant nghts were made in very broad tenms
at trinl. confrary 1o the approach to self-government rights which was ceoptly sat
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out by the $.C.C. in the Pamajewon decision. Therefore thasa lssucs could only
be decided on the basis of new evidence and arguments In a hew ral.

However the Court did decide a large number of very imperiant issues of gcnarall i_a"w,
aboul the nature and effect of Aboriginal title, how [t can be proved, Whe_ihm pr ovincial
laws can exlinguish Aboriginal title or rights, and the Crown's autharity and related

fiduclary dulies in relation ta Aborlginal title which is rocognized and affirmed by & 35
of the Constlution Acl, 1982

It a new 1rial is held, those issues of principle will not be reconsidrred. Rather the new
lriaf will be to decide how these principles apply fo the Gitksan and Wetsuweten

neaple. The following is a brief summary of the decisions of the Supreme Court of
Canada,

Oral Evidence

The Supreme Court recognized that the laws of evidence work
against Aboriginal people. Judge Mckachern's way of dealing with
aral evidence and histories was fundamentally wrong. If applind
generally, his approach wauld cause Couns to consistently and
systematically undervalue the oral histories of Aboriginal peoples,
contrary to the recent decisions of the Supreme Court,

“Notwithstanding the challepges created by the use af oral histarics as proof of

historical focts, the laws of evidence must be adapted in arder that thiy type of

evidencr can be aecommodated and placed on an equal footing with the types of
kistoricul evidence that courts are familiar with, which lurpely copgsists of

- documentary evidence.”

The Court held that even if oral history cannot conclusively establish occupation of the
latid at the date when the Crown asserted its soversignty ever tha terrilory, it may stil
be relovanl to demonstrate that current oceupation has its origing prior to the agsertion
of sovereignty by the Crown.

Aboriginal Title

This was the main issue in Defgamuvkw, What does it mean for Abotiginal paople it
they have Aboriginal titlo to land? The Suprermne Court answered this guestion in great
detail. Their answer will have far reaching effects on future treaty negotiations and on
all Aboriginal paople who claim Aboriginal title to their lands.

Aboriginal title is @ vight in land which includes the right to exclusive use ‘and
accupation of the land.

Aboriginal tith: has often been described in law as “sui generis” - 1his simply meuns
that il is diftereat from other types of lagal titles.
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The following aftributos make Aboriginal title unique:

1. Aboriginal titie arises from Aberiginal people’s occeupation of
land prior to the assertion of British sovereignty over that
land. This distinguishes Abariginal title from othar titles
which have their origins in grants made by the Crown after
the asserllon of the Crown's sovareignty.

2. Abgnginal title Is a collactive right to land held by all
maembers of an Abotiginal nation. It cannot be hetd by
individual Abariginal persans,

3. Aboriginal title is inailenable - it eannot be transforred, sold
or surrenderad axcept t the Crown.

4. Abonginal title is a legal interest in land, a right to the [and itself. !t is therotore
more than the right to engage in activities which may themselves be Aboriginal
rights. It is not 2 mere licence to use or occupy land. Aboeriginal fitle can campole
with other types of propriatary interests.

5. Aboriginal title encormpasses the right to the exclusive use and accupalion of tha
land for a varietly of purposes, Those purposes Iinclude using the Jand for
conternporary econormic activities. Parmlssible uses are not restrictad (o Uses
which wetu elements of traditional practices.

Aporiginal title alse includes mineral rights.

7. Aboriginal tille is meant to protect the Aberiginal people’s relationship with thei
tand, Abeoriginal title lands cannot be put to uses which arc irreconcilable with fhe
Aboriginal people's attachment to the land, now or in the tuture. As examples of
this principle, the Court said that a hunting area could not be slrip mined, or an
area of ceremonial or cultural significance may not be convered to a parking iot,

The land cannot be used in a manner which might threaten the Aberiginal people's
relationship with their land.

B. Aboriginal title is a legal interest in land, a right to the land itself, bul il is not an
absolute right. Abatiginal title is a legal burden on the Crown's tille. This muans
thal neither the Crown nor the Aboriginal title holdars have {ull or clear title to tands
and resources. Both the Abariginal title holders and the Crown are subject 1o, and

qualified by, each other's interest in the land which is encompassed by Aborginal
title.

“Three aspecis of aboriginal title are relevant . , . First, aboriginal title
encompasses the right (o exclusive use end occupation af lund; second, aborigingl
title encompasyes the right to choose to what uses land can be put, subject (o the

ultimate limit that those uses cannot destroy the ability of (he Iand tn susioin
SJuture pencrafinns of aboriginal peoples; and third, that lands held purswunt o

Aboriginal title have an Inescapable econvmic copipunent, "
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What is the test far proving Aboriginal title?

The Count affinned that the test for proof of Aberlginal tille is use and occuipancy.

= the land must have been occupled by the Aboriginal psople prior lo the dalc_-! when
the Crown asserted its sovereignty over the territory. (That date for 3 C. is 1848).

= if present cccupalion is relied on as proof of accupation at the date the Crown
asserted its sovercignty over the terrltory, there must be a continuily botwesn
present occupation and the Aboriginal pecple's eccupation at thal firno,

» at the dule the Crown asserted its sovereignty over the territary, the cccupation Ly
the Aboriginal people must have been exciusive,

Proof of occupancy must include proof of physical presence on the land and may
include o recognition of the Abariginal people’s traditional laws in relation to that land,
Physical occupalion may be estabiished in a variety of ways, including the
canstruction of dwellings, cultivation of (ands, and regular use of delinite tracts of land
for hunting, fishing or using its resources. Account rnust be taken of the Ahoriginal
group's slze, manner of life, matertal resources and technalogical abilities and the
character of the lands clalmed. '

“In order to establish d claim to aburiginal title, the ehariginul proup asserting the
claim must ¢stablish that it occupied the lands In question at the time at which the
Crown asserted sovereignty over the land subject (o the title”

it prosent cccupation is relied on as proof of cccupation at the date the Grown asserted
its sovereignty aver the territory, then there must be proof ot continuity botween
prasent-day occupation and occupation at the date the Crown asserted its soveroignty
over tha ferritory. This does not mean an unbroken chain of continuity. However lhere
must be "substantiai maintehance of the connection” between the prople and the land.
The nature of the occupation may change betwgen the date the Crown asseried its
sovereignty aver the territoty and the present.

Al the date the Crown asserted ils sovereignty over the
{erritary, eccupation must have been exclusive. Exclusive
accupation rmeans the Aboriginal people assertad e righl to
exclude others frorm the land. This could he mhown by actual
~practices of excluding othets or allowing shared usos, or by
Abariginal laws which aliowed others to use 1he iand wilh
permission, oy prohibited trespass or uses of lhe land hy
others,

This doss not mean that other Aboriginal groups were never presont on the clamed
lands. The tesl is whether the Aboriginal title holder had the intention Lo retdin
exciusive conlrol. Proaf of such intention would include an examination of thr
Abariginal people's laws or custarns regarding about who could usa the territory  This
requircment of exclusive sccupation does not preclude the possibility of & joint or
shared Aboriginal title.
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Shared exclusive possession is the right to exclude others exeepl those with
whom possession is shared, There clearly may be cases in which Iwn ahoriginal
nations lived on a pariicular piece of land and recognized each other's entitlement

to that land but nobody else's.”

Tho court recognized the possibility that twe or mare Aboriginal groups may have
ocetpied the same terrilory and used the land cornmunally as part of lheir tradifional
way af lifa. In cases where two of more groups have accommodated each other in this
way, It may be possible to find joinl occupancy which could result in shared Aboriginal

- title. Such jaint tile would arise from shared exclusivity between one or more
Aboriginal groups who intended to exclude others except thase wilh wham thoy
shared the Aboriginal title.

What can Aboriginal title lands be used for?

The content of Aboriginal title Is the right to exclusive use and occupation
of the land for a varisty of purposes. Uses the land which are protectod
by litle are not restricted to activities which reflect practices, custorms and
traditions which were a central and significant part of an Aboriginal
paaple's culture, as was required in the Van der Poa! case o prove an
!»  Aboriginal right to engage in particular activities,

The right to usa the land held under Abotlginal title includes mineral rights.

“ .. lands subject to aboriginal title cennot be put to such uges as may he
Urrecancilable with the nature of the occupation of that land and the relafivnship
that the particuler group has had with the land whick tagether hove given rise to

aboriginal litle in the first place.”

b m————

Aboriginal title lands have an important non-economic component. They have an
inharent and unique value. The uses to which these lands can be put also have an
Inherent limitation. The community cannot put the land to Uses which would dastray
that value. 1If Aberiginal peoples wish to use thelf lands in a way that Aboriginal title
doss not permit, then they must surrender their Aboriginal title 1o thosc tands, and
convert them into non-aboriginal title lands ta do so.

Infringement of Aboriginal Title must be Justified
Abariginat litle and rights are not absolute. They may be Infringad or interfored with,
bolh by the federal and provineial governments. Howevar any infringement mast bo
justified. The SCC defined two principles that government must satisly if The courls arn
qoitig to allow govemment to interfere with Aboriginal title. The court lays out & two
parl justificalion tost,

1. Any infringemaont requires a compelling and substantial legisiutive objuctive.
Legitimate objectives could include conservation, the pursuit of econoinic
and regional fairness, reliance of non-Abariginal groups on a msource, and
economic dovelopment including forestry, mining, hydroelectric pownr and
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agriculiure. Other objectives which justify infringing Aboriginal title include
environmental protection and settiement of non-Abariginal pcoples

2. Any infringement must be consistent with the fiduciary relationship betwaen
the Crown and the Aboriginal peoples.

The content of the Crown's fiduciary duty in parlicular cases will reflact the
naturc of Abariginal titte, Because of the fiduclary relationship, when
government authorizes the infringement of the aspect of aboriginal {itle
which encempasses exclusive Use and occupation, (e.g., by itself granting
third party rights) govemment must be able to demonsirate tha! both the
process of allocating the resource, and the allocation itself, reflcct the prior
intetest of the Aboriginal people with title.  This might maan that
gavernmen! accommodate the participation of Aboriginal peeple in Lhe
development of resources, e.g., by an appropriate aligcation o them of
lands and rosources {or econamic purposes, or by a lowaring of barfiers,
such as licence feas, to panticipation for Aboriginal peoples.

“Whart is required Is that the government demans:m!e “both that the process by

which it allocated the resource and rhe actual allocalion of the rosource which

rexults from that process reflect the prigr Interest’ of the holders of abariyingl
title in the land.”

—— E R T L S

Alst because of the fiduciary relationship, when government infringns tha aspect of
title which encompasses a right to choose ia what uses land will be put, govarmmment
must be able to demonstrate that aberiginal people were nwolvod in those decisions
laken with respect to their lands,

There is always g duty of consulfation and in most cases, the govirmment’s duty
will be significantly deeper tham mere consultation.

hetme

By way of example this may mean that Abariginal peoples participatle in the
davelopment of resources and the granting of leases and licenses for forestry and
mining. The fiduciary relationship may be satisfied by the involvement ot Aboriginal
paoples in decisions taken with respect to their lands.

The duty of consultation will vary with the circumstances. But even when the enlnimumn
acceptable standard is consultation, that consultation must be in good faith and must
intend 1o substantially address the concerns of the Aboriginal peoples whase lands
are af issue.

- particelurly when provinces enact hunting ond fishing reyulationys m relafron by

dSome cases may even require the full consent of an dbﬁr‘lg:ndr’ nation,
ghoriginal lands

Aburiginal title has an economic aspect. This means that compensation is relevant to
the question of justificalion. Fair compensation will erdinarily be roquired whorn
Abonginal title is infringed.
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Self-Government

The Coutt docided this was not an appropriate case to decide general principles about
sell-government, {f those jssues are to be decided in this case, it must be aftur a now
trial. However the Courl acknowledged an important point about Aboriginal solt-
guvarnment when they found that a second source of Aboriginal title is the relaticnship
between the common {aw and pre-existing systems of Aboriginal law. This recognition

of previous Aboriglnal sysiems of law may prove to bie important in future litigation on
self-governmaont,

Extinguishment

Frior to 1982, Aboriginal title could be extinguished by legislalion ot the
federal government under s. 91(24) of the Constitution Act, 1867, if the
laqislation was cleatly and plainly intended to extinguish Aboriginal title.
Aftor 1882, Aboriginal title is protected by s.35(1) of the Canslitution Acl and
any infringemant of such tlitle by legisiation of the federal government

(extinguishment wauld of course be an infringement) roust meat the
Just:flcatlnn tesl.

Provmclal laws of general application cannot now and never could
exlinguish Aboriginal title or othar Aboriginal Aghis. A provincial law cannat,
by means of 5.88 of the Indfan Act, extinguish Abariginal titlc.

Conclusion

The Supreme Court of Canada beheves that Delgamuukw pravides a solid
conslitutional base upon which negotiations can take place. The purpose of such
negotiations is the reconciliation of Abatiginal societies within the basic fabric of
Canadian socicty. The Court stated that while they were ordering a new trial, they
hoped that the principlos laid out in this case will make a new trial unnecossary.

o . the Crown ¥y under ¢ moral, if not a legal, duly tu enter into and conduwct
those rmgoua!lam in goad faith. Ufﬂmalely, it is through negotiated settlements,
with good faith and give and take on all sides, reinforced by the judpmesits of this
Caurt, that we will achieve . . . a bagic purpose of s. 35(1) - ‘the reconciliotion
of Ih!. presexictence of aboriginal societles with the sovereignty of the Crown'.
Let us face it, we are all kere to stay.”

This sommary of Delgamuukw was pnﬁured by the law firm of Pupe & Sulier as a greneral -
summary und is not a Iegal opinien.

For [urther information please contacy:
Pape & Salter
460.220 Cambie Strect
Vancouver, BC
Phonc: {(604) 631-3002
Fax: (604) 681-3050
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alsu of the Yukon Bar

MEMORANDUM
January 7, 1998
TO: First Nations Summit Task Group
FROM: Arthur Pape o
RE: Implications of Delgamuukw decision for B.C. Treaty process

The Supreme Court of Canada’s decision in Delgamuuwkw (December 11, 1997) itnpacts in &
positive way on & number of issues respecting the B.C. Treaty process We liave brictly
described some of those below, for discussion purposes. The Summit Task Gioup tiay want
1 consider arranging for full legal opinions on some of those issues.

] INTERIM MEASURES:_

1.1 The decision provides new ways to challenge the validity of existing provincial
regimes which authorize the alienation or development ol land and resources
(minerals, oil and gas, forests and other rencwable resources) which are
subject to aboriginal title: . _

- Current regimes are based on the assumption (or statulery requirement in some cases)
that the Crown has unencumbercd title 1o the land or rcsource 1w be alicnaied or
developed:

- Current regimes treat First Nations a5 mere "stzkeholders”, on a par with third panies,
municipalitics and provincial or federal government departments;

« The SCC has clarified that, pursuant o s. 109 of the Consritzion Act. 1867, First
Nations are the Jegal owners of a proprictary intetes( in their terrories, which
cncompasses (he exclusive right 1o occupy and use lands and resovrces for a wide range
of First Nations purposes, including contemporary economic uses. The Crown's otle is
encumbered by that unique First Nations interest, which means that the Crown’s title is
qualified by, and subject to, aboriginal title. The Crown must therefate act accordingly,
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L taking appropriate care to not alienate or damege the territorial intercsts of the First
Nations

- Currenr regimes require, at their highest, "consultation” with First Nations,

- Current regimes do not include a requirement (o address the substance of First
Nations' concerng, o1 to involve them in planning -on high impact issues, or to obtaty
consent for those decisions which affect First Nations most prafoundly,

- According to current provincial policy, "consultations” are anly required with respaci
ta specific sites where First Nations have pursued traditional activiiies. whereas
aboriginal ritle is an interest in the territory as a whole, which tncludes an obligation
protect the First. Naton's abdity to maintain their :ormcctmn and reliatice on their
territory and its resources;

- Existing regimes do not require any allocation of lands or resources to meet the funire
economic, cultural or spiritual preferences or neads of the First Nations;

- Existing regimes do not provide for compensation to First Nations {or the authorization
of third party rights or intcrests which infringe on aboriginal title.

1.2 The decslon therefore requires the provincal government t¢ develop new
mechanisms for authorizing the alienation or devclopment of land and
resources, in order to satisfy the Crown’'s fiduciary duties in respect of
aboriginal title:

-~ In many cases such mechanisms could be developed by the development of new
provincial policies, procedures or regulations;

- If new mechanisms are to be successful, they must be developed through government-
to-government negeoriations with First Nations;

- Such pegotiations probably peed 10 be done om a province-wide basis, tor
implememation according o the circumstances of particular IFirst Nations;

- The province may take the positions that such changes would require legislative change.
Such claims will need to be carefully assessed, because of the invreased delays and
political complications if legislative change is required:;

- The provincial government may not be prepared to make the required changes only on
the basis of the SCC's decision, and therefore a co- -ordinated stratepy for luigation and
political action may be required.
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1.3 The decision provides a foundation for the development of mechanisms for
the withdrawal from alienation of some lands and resources, pending {inal
agreements.

Such mechanismis have been used in negodations in the Yukon and Northwest
Territories, to énsure the integrity and stability of:the negotiation process  Based on
preliminary selections of lands through negotiations by particular First Natiops and
govemment, particular areas, parcels and resources bave been withdrawn fromn alienation
10 third parties, pending final agreements;

- There arc starwtory mechanisms which could be used for such withdrawals in Britisl
Columbia;

Such mechanisms would complement the types of regulatory mechanisms discussed
above in 1.2;

- It is our opinion that some such withdrawal megbanisms are required © satisfy Uie
Crown's fiduciary obligations, because of the pace of alienation and development in B.C,
The SCC’s decision provides a Icgal foundation for such a echanism. because it
recognizes the Firgt Nations' unique proprietary ;inferest in their territories, and a
requirement that provincial grants of rights to third panies be made under a regime
which provides for allocations of lands and resources o sansfy the First Najions' own
needs and preferences. '

-~ If such withdrawal mechanisms are to be successful, they must be developed through
government-to-goverhment negotiations with First Nations;

Such negoriarions probably nzed to be done on a province-wide basis, for
tmplementation through negotiations with particular First Nations.

2 SUBSTANTIVE ISSUES FOR B.C. MODERN TREATIES:

The SCC"s decision may impact on 2 pumber of issues to be negotiated in B.C. Treaties,
including the following.

2.1  The approach to certainty:

- The SCC's discussion of the role of surrenders may cause government w have a
repewed concerm about how to achieve cerfainty, including whether some form of
"surrender” is required. In our view, an approach based on the nov-asseniion ol
inconsistent rights will bz more effective and secure for all parties, and more consisient
with the whole of the SCC's decision.
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2.2 Provisions for co-manzgement of lands and resources:

The SCC’s decision recognizes the Crowa’s responsibility to involve First Nadons in
decisions involving the alienation or development- of territorial lands and resvurces,
because of aboriginal trle;

- This portion of the decision provides legal support for First Nauons' proposals o have
an appropriaie and cffective role in the management of theit tertiwrial lunds and
resources as a whole, rather than be limited to such roles only for lands and resources
which they will retain for their exclusive use and occupancy.

2.3 Principles of compensation for past infringements on aberiginal title:

- The SCC’s decision provides a legal foundation for First Nations' positions that they
are owed compensation for past infringement of their aboriginal titles,

- The decision therefore opens up the need for z principled discussion of the approach
to calculating and negotiating such compensation,

2.4  Principles on the nature and amount of First Nation lands and resources to
be secured by treaties:

- The $CC's decision defines aboriginal title as 2 proprietary inferest io the erritory and
its resources, which provides the foundation for a wide range of uses. including mineral
rights and other contemporary economic uses, by the First Nadon, to the exclusion of
others, The decision therefore requires the Crown o provide fur an allocation of lands
and resources 1o meet the future economic, cultural or spiritual preferences and needs of
the First Nations,

- Those aspects of the decision provide a legal foundation for negotiating the amount and
types of inierests in lands and resources which should bc: allocared for retention by Use
First Nations, pursuant to modermn treates. .

2.5  Overlap Agreements:

- The SCC's decision makes it clear that more than one First Naiion can have title to
the samme lands, and that First Nations can also have aboriginal rights respecung lands
10 which one or more other Firsc Nations have aboriginal ttle;

- As a result; we would expeet governments 1o be very concerned to ensure that all
overlapping claims have been tabled apd dealt with in any modern treary.
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